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Court of Appeals of the District of Columbia. 


No. 4281. 

William Ropes Trask, Exi\, &c., Appellant, 

vg. 

James L. Karrick. 


a Supreme Court of the District of Columbia. 

At Law. 

No. G5790. 

William Ropes Trask, Executor and Trustee of the Estate of John 

C. Ropes, Deceased, Plaintiff, 

vs. 

James L. Karrick and Henrietta Brewer Karrick, Defendants. 

Exited States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed June 10, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 05790. 


William Ropes Trask, Executor and Trustee of the Estate of John 

C. Ropes, Deceased, Plaintiff, 

vs. 


James L. 


Karrick 


and Henrietta Brewer Karrick, Defendants. 


The plaintiff, William Ropes Trask, Executor and Trustee of the 
Estate of John C. Ropes, deceased, sues the defendants, James L. 
Karrick and Henrietta Brewer Karrick, for that heretofore, to wit, 
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on the 20th day of January. A. D. 10*20, in the Commonwealth of 

* % • 

Massachusetts, in a suit pending between said plaintiff and said 
defendants in the Supreme Judicial Court held at Boston in the 
County of Suffolk, Commonwealth of Massachusetts aforesaid, being 
Law So. .”>400. the same being a Court of Record of said Common¬ 
wealth, duly holden and having jurisdiction in that behalf, the plain- 
till’ herein, being the plaintiff in said action, recovered against the 
defendants herein, being the defendants in said action, by a judg¬ 
ment of the said Supreme Judicial Court and according to the laws 
of the said Commonwealth of Massachusetts the sum of Twelve 
Thousand Nine Hundred Fortv-six Dollars and Thirtv-six Cents 
($12,040.30) damages and Thirty-one Dollars and Eighty-eight 
Cents ($01.88) costs of suit, with interest thereon from the 20th 
day of January. A. D. 1020, until paid, which judgment is still in 
full force and effect, unreversed, unsatisfied, not appealed from and 
not otherwise vacated. 

2 Wherefore, the plaintiff claims from the defendants the 

sum of Twelve Thousand Nine Hundred Forty-six Dollars 
and Thirty-six Cents ($12,040.06) damages and Thirty-one Dollars 
and Eightv-eight Cents ($31.88) costs with interest thereon from 
the 20th day of January, A. D. 1020. at the rate of six per centum 
per annum until paid, besides the costs of this suit. 

ARTHUR IIELLEN. 

Attorney for Plaintiff. 

Afficla i'it. 


Commonwealth of Massachusetts, 

County of Suffolk, ss: 

I, William Ropes Trask, being first duly sworn do on oath depose 

and sav that I am the Executor and Trustee of the estate of John 
% 

C. Ropes, deceased, late of Boston. Massachusetts; that I was duly 
appointed Executor by the Probate Court in and for the County of 
Suffolk, Commonwealth of Massachusetts, on the first day of De¬ 
cember. A. D. 18011. and Trustee on the twenty-third day of Febru¬ 
ary, A. D. 1000; that as such Executor and Trustee I have a just 
cause of action against James L. Karrick and Henrietta Brewer Kar- 
riek. the defendants named in the declaration to which this affidavit 
is attached, said cause of action being as follows: 

That on the 20th day of January, A. D. 1020. in the Supreme 
Judicial Court held at Boston in the County of Suffolk. Common¬ 
wealth of Massachusetts, in proceedings wherein I as such Executor 
and Trustee was plaintiff and said James L. Karrick and 
3 Henrietta Brewer Karrick were defendants, being Law No. 
f>400, the court granted a judgment against said James L. 

Karrick and Henrietta Brewer Karrick and in mv favor for the sum 

« 

of $12,046.30 damages and $31.88 costs of suit with interest thereon 
from the said 20th day of January, A. D. 1020, said court being a 
court of record of said Commonwealth, duly holden and having 
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jurisdiction in that behalf; that said judgment remains and is still in 
full force and effect, unreversed, unsatisfied, not appealed from and 
not otherwise vacated; that the full amount of said judgment with 
interest as in the said declaration claimed is justly due me as said 
Executor and Trustee from said defendants; that by reason of the 
premises the plaintiff is entitled to recover of and from said James 
1,. Karrick and Henrietta Brewer Karrick the sum of $12,946.30 
damages and $31.88 costs with interest from the 29th day of Janu¬ 
ary, A. D. 1920, at the rate of six per centum per annum until paid, 
exclusive of all set offs and just grounds of defense, besides the costs 
of this suit. 

W. ROPES TRASK. 


Commonwealth or Massachusetts, 

Suffolk', as: 

Subscribed and sworn to before me this fourth day of Mav A. D. 
1921. 

| seal. | RALPH F. ABBOTT, 

Notary Public. 

Mv commission expires Sep. 9, 1923. 
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Pleat of the Defendant James L. Karrick’. 
Filed Julv 25, 1921. 


******* 

Now comes James L. Karrick. one of the persons named as de¬ 
fendants in the above entitled cause, and for a plea to the declaration 
bv the plaintiff filed in the said cause, the said defendant says that 
there is not any record of the said supposed recovery and judgment, 
in the said declaration mentioned, remaining in the said Supremo 
Judicial Court held at Boston in the County of Suffolk in the Com¬ 
monwealth of Massachusetts in manner and form as the said plain¬ 
tiff has above in his said declaration alleged. And this the said 
defendant is ready to verify. Wherefore he prays judgment if the 
said plaintiff ought to have or maintain his aforesaid action against 
the said defendant. 

******* 

5. And for a further plea to the said declaration, the said defend¬ 
ant says actio non. because he says, 

That the judgment mentioned in the said declaration was recov¬ 
ered. obtained and entered hv the said plaintiff in a certain action 
at law which is in the said declaration mentioned and which was 
brought and. at the time when the said judgment was entered, was 
pending in the Supreme Judicial Court of the Commonwealth of 
Massachusetts for the Countv of Suffolk at the Citv of Boston in 
the said Commonwealth, the said action having been brought a long 
time, that is to say. more than twenty-four years before the entry 
of the said judgment, to wit. on the second day of December in the 
year 1895; 
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That the said action was brought on tlie day and at tlie 
5 place aforesaid by one John C. Hopes and one Charles B. 

Wells, as trustees, and thereafter, to wit, on the twentv-first 
day of February in the year 1909, the plaintiff herein, William U. 
Trask, as executor and trustee of the estate of the said John C. 
Hopes, then, deceased, was substituted as sole plaintiff in the said 
action; that long before the day last mentioned, and prior to the 
third day of Octol er in the year 1912. the said John C. Hopes, being 
at the time of his death sole surviving plaintiff in the said action, 
had departed this life, and the said Trask had become his executor 
and trustee as aforesaid, and as such and in that character had suc¬ 
ceeded to and become vested with such rights and titles as the said 
original plaintiffs had in respect of ihe matters and things alleged, 
claimed and controverted in the said action; 

That the said action was brought by the said original plaintiffs 
therein, and was afterwards prosecuted bv the said substituted plain¬ 
tiff therein, against this defendant and Henrietta B. Karrick, Ids 
wife and codefendant herein, as the joint makers of a certain alleged 
promissory note, hearing date as of the second day of April in the 
vear 1S94, whereby, as was in the said action alleged, the said de- 
fendants promised to pay to the order of the said plaintiffs in the 
said action the sum of five thousand dollars on the first day of Octo¬ 
ber in the year 1894, with interest thereon at the rate of five per 
cent per annum from the first day of April in the year 1894; and in 
and by the declaration filed by the said original plaintiffs in the 
said action they demanded and sought to recover the amount alleged 
to be due on account of the said note and thereby promised to be paid : 

and they did not demand or seek to recover, or allege to be due 
fi to them, anv other sum or amount or anv sum or amount 
claimed or alleged to be due on any other account or for any 
other cause; 

And the said defendant avers that the said action so as aforesaid 
brought at Boston aforesaid was and is the same identical action 
which is mentioned and stated in the third and the fourth of the 
foregoing pleas as brought at Boston aforesaid, and the said Hopes, 
the said Wells and the said Trask herein mentioned and named as 
plaintiffs in ihe said action are the same identical persons who are 
mentioned and named in the said pleas; and to the averments made 
in the said pleas this defendant refers for the sake of more com¬ 
plete statement and identification and he adopts herein all the aver¬ 
ments made in the said pleas as if the said averments were here 
expressly and at large repeated; 

And the said defendant further avers that, at the time when, a< 
aforesaid, the said action was brought against him at Boston afore¬ 
said. he was not. nor had he been for a long space of time, to wit, 
for the space of six months theretofore, within the Commonwealth 
of Massachusetts, nor was he nor had he for the said space of time, 
nor has he since been, resident or domiciled within the said Com¬ 
monwealth, or an inhabitant or citizen thereof; nor had he at the 
said time, or afterward, any place of abode or of business within 
the said Commonwealth, or any property situate therein whereby 
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notice of the said action might he given to him by way of attach¬ 
ment or otherwise; but at the said time when the said action was 
commenced, the defendant was personally in the State of Colorado 

and a resident of the said State, wherein he actually resided and 

%> 

whereof he was a citizen for a long space of time thereafter, 
7 to wit, for the space of live years, and after the lapse of the 
said time he became and was, and has hitherto continued to 
he. and still is, a resident of the District of Columbia; 

That at no time since the institution as aforesaid of the said action, 
or before, has the defendant been personally served, either within 
the Commonwealth of Massachusetts or elsewhere, with any sum¬ 
mons. subpo na, or other writ or process of any kind notifying him 
of the institution or the pendency of the said action or requiring 
him to appear, defend or do anything else in or about the said 
action, or in any manner or to any degree assuming, asserting or 
seeking, or purporting to acquire anv jurisdiction over him or to 
subject him to the jurisdiction of the said court; and that he has never 
in any manner appeared, or defended, or caused or authorized ap¬ 
pearance or defense to 1 e made for him, in the said court in the said 
action, saving and excepting such appearance and such manner, 
mode, means and extent of appearing and defending as is now here 
to be stated and set forth, that is to sav: 

This defendant shows and avers that, long after the institution of 
the said action, and at a time when it had been pending for more 
than twenty-three vears without anv action taken or had therein for 
the prosecution or termination thereof, to wit. on the fifth day of May 
in ihe vear 1D10. at the instance of this defendant and on his behalf, 
an attorney of the said court did appear specially in the said action 
for the purpose, as specially and expressly stated, of moving the 
court to dismiss the said action for and on account of the failure of 
the plaintiff therein to prosecute the same with due diligence; and 
the said attorney did. on the dav last aforesaid, under and 
S in accordance with such special appearance, tile a certain 
motion whereby the said court was moved to dismiss the said 
action for the cause aforesaid; 

That at the same time, to wit. on the day last aforesaid, the said 
attorney, so as aforesaid appearing specially in the said action for 
this defendant, and expressly reserving the limitation of such ap¬ 
pearance and not waiving the said motion to dismiss, did file in the 
said action on behalf of the said defendant two certain pleas in bar 
of the said action, which pleas were, respectively, of the substance 
and to the effect following, that is to say; 

A first plea averring that the said defendant had been, by an 
order in bankruptcy entered by and in the District Court of the 
United States for the District Court of Colorado, on the twenty-third 
dav of dune in ihe vear 1800, dulv and in accordance with the laws 
of the United States, discharged from all debts and claims which 
at that time he owed or which might he asserted against him, and 
which were provable under the acts of Congress relating to bank¬ 
ruptcy, and which existed on the twenty-sixth day of April in the 
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veal* 1809; which order of the said last named court, and which dis- 
charge in bankruptcy, so alleged on behalf of the said defendant 
and so pleaded in bar of the aforesaid action then pending in the 
said Supreme Judicial Court of Massachusetts, were and are the 
same order and discharge in bankruptcy which are mentioned and 
more fully and at large stated in the third of the foregoing pleas 
herein by this defendant pleaded, to which reference is hereby made 
for more complete and distinct statement concerning the substance 
and effect of the said order and discharge and the manner wherein 
the same were obtained, all the averments relating thereto 

9 made in the said plea being hereby adopted as if expresslv 
and at large herein repeated and incorporated; the defend¬ 
ant here averring the fact to be, and to have been shown by the said 
plea as pleaded to be, that the said order and discharge covered and 
included the identical debt and liability asserted in the said action 
against the said defendant, and being of such operation and effect 
in law as to bar a judgment in the said action against the* said de¬ 
fendant ; 

And a second plea in bar of the said action wherein and whereby 
it was pleaded and alleged that theretofore, to wit, on the third day 

of October in the vear 191*2. in the Chittenden Countv Court of the 

_ • 

State of Vermont, the said Trask, as aforesaid substituted plaintiff 
in the action pending as aforesaid at I lost on. and had, as executor and 
trustee of the aforesaid John C. Hopes, and as plaintiff in that 
character, impleaded this defendant and his said codefendant 
Henrietta B. Karriek in a certain action brought bv the said Trask 
against the said defendants as joint makers of the same identical 
note which was mentioned and alleged, as aforesaid, as the cause 
of action whereon had been brought and was still prosecuted the said 
action then as aforesaid pending in the Supreme Judicial Court of 
Massachusetts: and by the said second plea so as aforesaid on behalf 
of this defendant pleaded, it was further averred, pleaded and set 
up in bar of the said action then as aforesaid pending in the said 
Supreme Judicial Court that in the said action so as aforesaid 
brought by the said plaintiff in the said Chittenden County Court 
such proceedings were had that afterwards, to wit. on the twelfth 
dav of March in the vear 1010, and long before the time of the 
pleading of the said plea in the said Supreme Judicial Court, 

10 it was considered by the said Chittenden County Court that 
the said plaint iff should take nothing by his writ and that 

this defendant should recover of the said plaintiff the costs by the 
said defendant laid out and incurred in and on account of tin* said 
action: which said judgment of the said court was in the said plea 
averred to be a final judgment and still in full force and effect: 

And this defendant avers that the said action so alleged to have 
been brought in the said Chittenden County Court, and the said 
proceedings had therein, and the said judgment pleaded as recovered 
therein by this defendant, were the same identical action, proceedings 
and judgment which are stated in ihe fourth of the foregoing pleas 
herein by this defendant pleaded, to which reference is hereby made 
for more complete and distinct statement of the nature and effect 
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of the said action, all the averments relating thereto made in the 
said plea being hereby adopted as if expressly and at large herein 
repeated and incorporated; 

Whereupon, the said attorney having as aforesaid specially ap¬ 
peared on behalf of this defendant in the said Supreme Judicial 
Court, and having as aforesaid moved the said court to dismiss the 
said action then as aforesaid therein pending against this defendant, 
and having pleaded in bar of the said action the two pleas above 
mentioned and stated in that substance and effect, thereafter, to wit, 
on the twenty-ninth day of January in the year 1920, there having 
been no demurrer interposed or any replication filed to the said pleas, 
or to either of them, and neither the sufficiency of them in point of 
law nor the truth of them in point of fact having been in anywise 
or by any means denied, impeached, brought in question or 

11 submitted for the determination of the court, or considered 
by the said court, and this defendant having been allowed 

no opportunity to offer any testimony, evidence or proof in support 
of the averments made in the said pleas, or in anywise to establish 
the facts therein alleged, and no such proof or any proof to the con¬ 
trary having been taken, heard or considered bv the said court, and 
there being in the said cause or in the record thereof or in or upon 
the files of the said court no demurrer, plea, replication or other 
pleading responsive to the said pleas and no document filed sub¬ 
sequently thereto save a certain motion filed by the plaintiff in the 
said action, by which said motion the plaintiff moved and prayed 
the said court to strike from the files the said motion and the said 
pleas of the defendant and all pleadings by him filed. 

The said court, acting upon and granting the said last mentioned 
motion filed by the said plaintiff, and in accordance therewith, made 
and entered in the said cause a certain order of the substance and 
(“fleet and in the words following, that is to sav: 

“This case came on to be heard at this sitting and was argued 
by Counsel, and thereupon, upon consideration thereof, it is ordered 
that the motions filed by the defendants, who appeared specially for 
that purpose are ordered stricken from the files. And it is further 
ordered that the special answer of the defendant, Henrietta Brewer 
Karrick and the answer of James L. Karrick be stricken from the 
files, and that judgment be entered for the plaintiff on the dec¬ 
laration.” 

And thereafter, to wit, on the same day, being the day last afore¬ 
said. in accordance with the said order and pursuant to the terms and 
bv the authority thereof, and without other authority than the said 
order and without any other pleading, proceedings or other 

12 action had in the said cause than such as have above been 
stated, the said court entered a judgment in the said cause 

for the plaintiff therein and against this defendant, being defendant 
therein: 

And the defendant further avers that the judgment mentioned in 
the declaration filed herein is the same identical judgment which 
was as aforesaid rendered and entered in the manner and cireum- 
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stances aforesaid, and not any other or different judgment; and that 
the said judgment was had, obtained, rendered and entered in the 
manner and circumstances above stated and set forth, and not in any 
other manner or circumstances; 

And so the said defendant says that the said supposed judgment 
is void in law; 

And this he is readv to verifv: 

Wherefore the defendant prays judgment if the plaintiff ought to 
have or maintain his action against the said defendant. 

Cl I AS. II. MERILLAT, 

Cl IAS. A. KEIGWIX, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed May 15, 1923. 

♦ ★ * * * * ♦ 


Now comes the plaintiff and joins issue upon the defendants’ 
rejoinder to the additional replication filed herein. 

ARTHUR 11 ELLEN, 
Attorney for Plaintiff. 
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Memorandum. 


June 12, 1924.—Verdict for Defendant James L. Karrick. 
Supreme Court of the District of Columbia. 

Tuesday, September 2d. 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 


Pursuant to the stipulation filed in this cause, it is ordered that 
judgment be now entered. 

Wherefore, it is considered that plaintiff take nothing hv this 
action against defendant James L. Karrick, and that said defendant 
go hereof without day, be for nothing held, and recover of plaintiff 
his costs of defense, to he taxed hv the Clerk, and have execution 
therefor. 


Memoranda. 

September 22. 1924.—Appeal to Court of AppeaD noted by plain¬ 
tiff. Undertaking for costs $100 or deposit of $50. 

September 24. 1924.—$50 deposited by plaintiff in lieu of Rond 
on Appeal. 

Bill of Exceptions (in duplicate) liled. 
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14 Assignment of Errors. 

Filed October 9, 1924. 

* * * * * * * 

Now comes the plaint ill, by his attorney, and assigns as error the 
following: 

1. The Court erred in admitting in evidence the deposition of 
Arthur T. Johnson. 

2. The Court erred in admitting in evidence the deposition of 
Richard C. Evarts. 

3. The Court erred in directing the jury to bring in a special 
verdict finding that the defendant, James L. Ivarrick, was not served 
at his last and usual place of abode in Massachusetts. 

4. The Court erred in directing the jury to return a verdict for 
the defendant. 

5. The Court erred in its refusal to give to the Massachusetts 
judgment full faith and credit under the Constitution of the United 
States. 

ARTHUR HELLEN, 

Attorney for Plaintiff. 

Designation of Pccord. 

Filed October 9, 1924. 

******* 

The plaintiff having perfected an appeal herein to the Court of 
Appeals of the District of Columbia on September 24, 1924, hereby 
requests the Clerk of the Supreme Court of the District of Columbia 
to prepare, at plaintiff's expense, a transcript of the record on appeal 
including therein the following papers and proceedings, namely: 

1. Declaration. 

15 2. First and fifth pleas of the defendant, James L. Karrick. 

3. Plaintiff's joinder of issue. 

4. The verdict. 

5. The judgment. 

6. Assignment of errors. 

Together with a copy of this designation. 

ARTHUR HELLEN, 
Attorney for Plaintiff, Appellant. 

Service of above bv copv acknowledged this 9th dav of October, 
1924. 
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►Supreme Court of the District of Columbia. 

Thursday, November 20th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Bailey 
presiding. 

******* 


By Siddons, J., on Nov. 19, 1924. 

The Court having on November 19th, 1924, signed the Bill of 
Exceptions submitted herein September 24th, 1924, as of the time of 
the noting thereof at the trial, now hereby orders the same made of 
record, nunc pro tunc. 

10 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
lo. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. (>.“>790 at law, wherein 
William Hopes Trask. Executor and Trustee of the Estate of John C. 
Hopes, deceased, is Plaintiff and James L. Karrick and Henrietta 
Brewer Karrick are Defendants, as the same remains upon the tiles 
and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and ailix the 
seal of said Court, at the City of Washington, in said District, this 
14th dav of January. 1925. 

%, 7 

[Seal of the Supreme Court of the District of Columbia.J 


MORGAN II. BEACH. 

Clerk. 


E\V. 


17 In the Supreme Court of the District of Columbia. 

Law. No. (>5790. 

William R. Trask, Executor, etc.. Plaintiff. 

vs. 

James L. Karrick, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before the Hon¬ 
orable Mr. Justice Siddons, an associate Justice of the Supreme Court, 
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in and for the District of Columbia, and a jury regularly impaneled 
and sworn to try the issues pending between the plaintiff and the de¬ 
fendant, the plaintiff to maintain the issues on his part joined intro¬ 
duced in evidence an exemplified copy of a certain judgment rendered 
in the Supreme Judicial Court of the Commonwealth of Massa¬ 
chusetts, in and for the County of Suffolk, against the defendant 
herein in favor of this plaintiff, which record is in words and figures 
as follows: 

18 Commonwealth of Massachusetts, 

Suffolk , ss: 

Supreme Judicial Court. 

1, John F. Cronin, Clerk of said Court, hereby certify that the 
papers hereto annexed are an exemplification of the record in the case 
of John C. Hopes et al., Trustees, against James L. Karrick in said 
Supreme Judicial Court determined. 

In witness whereof, I have hereunto set mv hand and affixed the 
seal of said Court, this sixth day of April, A. I). 1921. 

[seal.] JOHN F. CRONIN, 

Clerk. 

[ Endorsed:] No. 5496, Law. John C. Ropes et ah, Trs., v. James 
L. Karrick. Certificate. 

19 Commonwealth of Massachusetts: 

1. Arthur P. Rugg, Chief Justice of the Supreme Judicial Court 
of the Commonwealth of Massachusetts, do certify that John F. 
Cronin, Esquire, whose signature is affixed to the paper hereto an¬ 
nexed, is Clerk of said Court, holden at Boston, in and for the 
County of Suffolk, in said Commonwealth, and hath the keeping 
of all the ancient files, records, and proceedings of said Court 
throughout the Commonwealth, down to the first day of August 
A. I>. 1797, as well as of the files, records, and proceedings of said 
Court holden as aforesaid, for said County of Suffolk, subsequent 
to that time; and is, by law, the proper person to make out and 
to certify copies of all the records and proceedings of the said Su¬ 
preme Judicial Court previous to the said day of August A. I). 1797, 
as well as of all records and proceedings of the said Court, holden as 
aforesaid, for the said County of Suffolk, subsequent to that time; 
and that full faith and credit is and ought to be given to his acts 
and attestations, done as aforesaid, and that his attestation to the 
paper hereunto annexed is in due form. 

In testimony whereof, I have hereunto set mv hand, and caused 
the seal of said Court to he hereunto affixed, this sixth day of April 
in the year one thousand nine hundred and tw’entv-one. 

[seal.] ARTHUR P. RUGG. 
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20 Commonwealth of Massachusetts, 

Suffolk, xs ; 

I. John F. Cronin, Clerk of the Supreme Judicial Court within 
and for said Countv of Suffolk, herehv certify that the Honorable 
Arthur I\ Rugg, bv whom the foregoing certificate was made, and 
who has thereunto subscribed his name, was at the time of making 
thereof, and still is. Chief Justice of the Supreme Judicial Court 
of said Commonwealth, duly commissioned and (jualified; to all of 
whose acts as such full faith and credit are and ought to he given, 
as well in courts of judicature as elsewhere. 


In witness whereof. I have hereto set my hand and affixed the 
seal of said Court, this sixth day of April in the year of our Lord 
one thousand nine hundred and twentv-one. 

f seal.] ' JOHN F. CRONIN. 

Clerk. 


21 Commonwealth of Massachusetts. 
Suffolk, sx: 


Supreme Judicial Court. 
No. r>496. Law. 


John C. Ropes ct al., Trs.. 
vs. 

James L. Karrick. 

Ropes \V. Trask. 

John F. McKay. 

Arthur T. Johnson (Spec.). 


1 «S9o. 
Dec. 2. 

1919. 
Feb. 21. 

Mar. 4. 

“ 11 . 


Mav 5. 

V 


44 ii 

a a 


a u 

ii ii 

ii ii 


Docket Entries. 


Declaration filed. 


Motion to substitute Wm. 
tee, as plaintiff filed. 


Ropes Trask, 


Fxor.. and Trus- 


Motion to substitute Wm. Ropes Trask. Fxor.. and Trus¬ 
tee. as plaintiff allowed. 

Appearance of John F. McKay for Wm. Ropes Trask Fxor. 


& Tr.. filed. 

Motion for judgment on default filed. 

Appearance of Arthur T. Johnson (specially) for James L. 

Karrick filed. (See appearance.) 

Answer of James L. Karrick filed. 

Appearance of Arthur T. Johnson (specially) for Hen¬ 
rietta Brewer Karrick filed. (See appearance.) 

Answer of Henrietta Brewer Karrick filed. 

Motion of James L. Karrick to dismiss action filed. 

Motion of Henrietta Brewer Karrick to dismiss action filed. 
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1020. 
Jan. 13. 

“ 28. 

“ 20 . 
u ii 

,. u 

4 * ii 
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Motion to strike from the tiles Pleadings filed by alleged 
Counsel for Defendants, under date of May 6, 1010, 
fded. 

Motion or Special Plea of Henrietta P>. Karrick filed and 
denied. 

Note filed. 

Motion that Plaintiff he allowed to sign Declaration filed 
and allowed as of Jan. 27, 1020. 

Order of Court for Judgment, as on fde. 

Judgment for Plaintiff in the sum of Twelve thousand 
nine hundred and forty-six dollars and thirty-six cents 
damages, ($12,040.30 Damages) and Thirty-one Dollars 
and eighty-eight cents, costs. ($31.88 Cents). 


Fell 


• • 


4 * 


3. Claim of Exception filed. 

7. Motion to dismiss defendant s claim of Exceptions and 
that Execution issue forthwith, tiled. 

17. Motion to dismiss defendant’s claim of Exceptions and that 

Execution issue forthwith, allowed. 

18. Motion to withdraw Note tiled and allowed. 

Execution issued. 


(Certificate of Judgment issued.) 
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Commonwealth ok Massachusetts. 
Suffolk, ss ; 


To the sheriffs of our several 


counties or their deputies, Greeting: 


We command you to attach the goods or estate of James I.. Kar¬ 
rick and Henrietta Prewer Karrick. both of Brookline in the County 
of Norfolk and Commonwealth aforesaid to the value of fourteen 
thousand dollars; and summon the said defendants (if they may 
he found in your precinct), to appear before our Justices of our 
Supreme Judicial Court next to he holden at Boston within and for 
our said Countv of Suffolk, on the first Monday of December next: 
then and there in our said Court to answer unto John C. Ropes and 
Charles B. Wells, both of said Boston, as they are trustees under the 
will of Samuel S. Allen, in an action of Contract, to the damage 
of the said plaintiffs (as they say) the sum of fourteen thousand 
dollars, which shall then and there be made to appear with other 
due damages. And have you there this Writ, with your doings 
therein. 


Witness. Walbridge A. Field, Esquire, at Boston, the eleventh day 
of November in the year of our Lord one thousand nine hundred 
and ninetv-five. 

JOHN NOBLE, 

Clerk. 
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21 Norfolk, ss: 


Stoughton. November 11th, 1S95. 


Bv virtue of this Writ, I this daw at five o'clock I\ M., attached 

all the right. title and interest the within named James L. Karrick 

and Henrietta Brewer Karrick. thev or either of tliem have or has 

in and to anv and all real estate in the Countv of Norfolk, and 
* • 

within three days from the day when said attachment was made, 
deposited in the Registry of Deeds for said county of Norfolk a 
certified copy of this writ with so much of my return as relates 
to the attachment of real estate endorsed thereon and on the 12th 
day of the same November left a summons of this writ for each, 
said James and Henrietta, a summons of this writ at their last and 
usual place of abode in this Commonwealth, known to me, for their 
appearance to answer as within required. 

ABRAM C. PAUL. 

Deput ij Sheri})'. 

Fees: 


Attachments . 2.00 

Copy 1.00 rec. 50. 1.50 

Travel to deposit.00 

Service 1.00 tr. 80. 1.S0 


County of Suffolk, ss: 


0.20 


The plaintiffs in this writ before the service thereof, on oath de¬ 
clare that thev verilv believe the matter sought to be recovered in 
the action hereby commenced actually equals, in amount or value, 
the sum of four thousand dollars. 

JOHN C. ROPES. 
CIIAS. B. WELLS. 


Subscribed and sworn to this eleventh day of November, A. D. 

1905. 

Before me— 

CHARLES COPELAND BARRY, 

Justice of the Peace. 


Suffolk, ss: 


Boston, November 11th, 1895. 


By virtue of this writ, I this day at forty minutes past eleven 
o’clock A. M. attached all the right, title and interest the within 
named James L. Karrick and Henrietta Brewer Karrick or either 
of them has in and to anv and all real estate in the Countv of 
Suffolk; and afterwards on the same day I deposited an attested 
copy of this writ with so much of my return endorsed thereon as 
relates to said attachment in the Registry of Deeds for said County 
of Suffolk. 

ROBERT E. MAGUIRE, 

Deputy Sheriff. 
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Fees: 

Attach . 2.00 

Copy . 1.00 

Recording .50 

Travel .08 

$3.58 

[Endorsed:] No. 5496. John C. Ropes et al., Trustees, pltff-. 
James L. Karrick, Reft. Jan. 29, 1920, Jud't for Plff. Damages, 

$12,946.36; Costs, $31.88. From the Oflice of Win. Ropes Trask. 

1115. 1051. 

25 Suffolk Supreme Court. 

Plaintiffs’ Decla rati on . 

.John C. Ropes and Charles B. Wells, Trustees under the Will of 

Samuel S. Allen, 


James L. Karrick and Henrietta Brewer Karrick. 

And the plaintiffs say the defendants made of promis-ory note 
payable to the plaintiffs or order, a copy whereof with the endorse¬ 
ment thereon is hereto annexed. And the defendants owe the plain¬ 
tiffs the amount of said note and interest thereon. 

Bv Their Attorney, WILLIAM ROPES TRASK, 
By His Attorney, JOHN L. McKAY. 

20 [Endorsed:] 5496. Ropes et al., Trustees, v. Karrick et 

al. Declaration. Suffolk, ss. Supreme Judicial Court. 
Filed Dec. 2, 1895. Attest: C. II. Cooper, Asst. Clerk. 


$5,000.00. 


Boston, April 2nd, 1894. 


For Value Received, we jointly and severally promise to pay to 
John C. Ropes and Charles B. Wells, Trustees under the will of 
Samuel S. Allen or order, five thousand dollars, on the first day of 
October 1894 with interest, at the rate of five per centum per annum, 
until this note is paid in full, from April 1st, 1894. 

JAMES L. KARRICK. 

HENRIETTA BREWER KARRICK. 

Witness (seven printed words stricken out) : 

JAMES R. CARRET. 

This note is secured by Mortgage of real estate, in Brookline on 
Monmouth Street, duly recorded in Norfolk Registry of Deeds. 

28 [Endorsed:] $5,000. 1894, October 11. Interest paid 6 

months to October 1, $125.00. 
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29 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Court. 

#5496, Law. 

John C. Ropes et al., Tr., 
vs. 

James L. Karrick et al. 


Motion to Substitute William- Hopes Trask, Executor and Trustee. 

as Plaintiff. 

And now comes William Ropes Trask Executor and Trustee, under 
the will of John Codman Ropes and says: that since the commence¬ 
ment of the above entitled action, the plaintiffs assigned to John 
Codman Ropes, all right title and interest in and to said note de¬ 
clared upon in said cause: that on or about the first day of December, 
1899, at a Probate Court holden at Boston in said County of Suffolk, 
the said William Ropes Trask, was duly appointed Executor, Trustee, 
and as residuary legatee became owner of said note declared upon 
(a copy of said note with endorsements thereon being hereto an¬ 
nexed and marked “A") and is now the holder and owner thereof. 

Wherefore he moves: that he be substituted as plaintiff, Executor 
and Trustee in said action. 

WILLIAM ROPES TRASK, 

Executor and Trust re, 

P»v Ilis Attv.. JOHN E. McKAY. 

• • 

JO [Endorsed:] #5496, Law. John C. Ropes et al., Tr’s, vs. 

James L. Karrick, et al. Motion to substitute William Ropes 
Trask, Executor A Trustee, as plaintiff’. John E. McKay, Attv. for 
W. R. Trask. Ex. A’ Tr., #102 Thorndvke St., Brookline. 


:»1 


“AT 


($5,000.00.) 


Boston. Mass., April 2nd. 1894. 


Eor value received, we jointly and severally promise to pay to 
John C. Ropes, and Charles B. Wells. Trustees under the Will of 
Samuel S. Allen, or order, five thousand dollars, on the 1st day of 
October 1894, with interest, at the rate of five per cent per annum, 
until/ paid in full, from April 1st 1S94. 


JAMES L. KARRICK. 

HENRIETTA BREWER KARRICK. 


Witness (seven printed words stricken out) : 
JAMES R. CARRET. 
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This note is secured by mortgage of real estate in Brookline on 
Monmouth Street, duly recorded in Norfolk registry of deeds. 
(Copy of the original.) 

Endorsed on hack: $5,000.00. 1894, October 11th, Interest paid 
six months to October 1st, $125.00. Pay to the order of John C. 
Ropes, without recourse to us in any event. Charles B. Wells and 
John Prentiss, Trustees under the will of Samuel S. Allen, without 
recourse. 

32 549G, Law. John C. Ropes et al. #5896M. 

33 #5496, Law. John C. Ropes et al., Tr’s, vs. James L. 
Karrick et al. Motion to substitute William Ropes Trask, 

Executor & Trustee, as plaintiff. Suffolk, ss. Supreme Judicial 
Court. Filed Feb. 21, 1919. John F. Cronin, Clerk. John F. Mc¬ 
Kay, Atty. for Wm. Ropes Trask, #102 Thorndike St., Brookline. 
Allowed March 4, 1919. Attest: John F. Cronin, Clerk. 

34 Commonwealth of Massachusetts, 

Suffolk, as: 

Supreme Judicial Court. 


No. 5496. 

Wm. Ropes Trask. Ex. & Tr., 
vs. 

James L. Karrick et al. 

In the above action I appear for Wm. Ropes Trask, Ex. & Tr., 
plaintiff. 

JOHN F. McKAY. 

35 [Endorsed:] No. 5496. Suffolk, ss. Supreme Judicial 

Court. Wm. Ropes Trask, Ex. & Tr., vs. James L. Karrick 
et al. Appearance. Suffolk, ss. Supreme Judicial Court. Filed 
March 11, 1919. John F. Cronin, Clerk. 


3—4281a 
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3G Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Court. 

No. 5496. Law. 

William Ropes Trask, Executor and Trustee; John C. Ropes et al., 

Trustees, 

v. 

James L. Karrick et al. 


Motion for Judgment on Default. 

And now comes William Ropes Trask, executor and trustee under 
the will of John Codman Ropes, substituted plaintiff in said cause, 
and says that the defendants James L. and Henrietta Brewer Kar¬ 
rick, as appears by the records of this Court, were duly served with 
process, and failed to appear or answer. 

Wherefore the plaintiff* moves for judgment thereon. 

By 11 is Attorney, JOHN F. MrKAY. 

V • 7 


87 | Endorsed : ] No. 5496, Law. William Ropes Trask, Exec¬ 

utor and Trustee: John C. Ropes et al.. Trustees, v. James L. 
Karrick et al. Motion for judgment on default. Suffolk, ss. Su¬ 
preme Judicial Court. Filed Mar. 11, 1919. John P. Cronin, Clerk. 

38 Commonwealth of Massachusetts, 

Suffolk, 8*: 


Supreme Judicial Court, May Sitting. 


No. 5496. 


John C. Ropes et —.. Trustees, 

vs. 

James L. Karrick et al. 


In the above action l appear specially for James L. Karrick for 
the purpose of moving to dismiss, pleading discharge in bankruptcy, 
pleading judgment in the State of Vermont. 

ARTHUR T. JOHNSON. 

412 Barristers Hall. 

39 [Endorsed:] No. 5496. Suffolk, ss. Supreme Judicial 

Court. John C. Ropes et al., Tr’s. vs. James L. Karrick et al. 
Appearance. Suffolk, ss. Supreme Judicial Court. Filed Mav 5, 
1919. John F. Cronin, Clerk. 
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Commonwealth of Massachusetts, 

Suffolk', ss: 

Supreme J udicial Court, May Sitting. 
No. 5496. 

John C. Ropes et al., Trustees, Plaintiffs, 


James L. Karrick et al., Defendants. 

Answer of James L. Karrick. 

The defendant, appearing specially by counsel for the purpose of 
setting up tlie following matters and without waiving his motion to 
dismiss, says: 

1. In the District Court of the Tinted States for the District of 
Colorado sitting at Denver on the 23rd day of June A. 1). 1889 it 
was ordered that he, the said James L. Karrick be discharged for 
all debts and claims which are made provable under the Acts of 
Congress relating to bankruptcy against his estate, and which existed 
on the 26th day of April, A. D. 1889, on which date the petition for 
adjudication was filed by him. excepting such debts as are by law 
excepted from the operation of a discharge in bankruptcy, all as 
more fully appears by the certificate of discharge annexed hereto and 
made a part hereof. 

2. That on the third day of October, 1912, the plaintiff herein 

brought suit against him, together with Henrietta Brewer 
41 Karrick, in the Chittenden Countv Court of the State of Yer- 
mont. and as a plea of the ease in said action made a claim 
against the defendants upon the identical note set forth in the plain¬ 
tiffs’ declaration which more particularly appears by the amended 
declaration filed in said action in said Chittenden County Court, which 
alleges “that the defendants in Boston in the State of Massachusetts 
on the 2nd day of April A. I). 1894 did make, execute and deliver to 
John C. Ropes and Charles B. Wells, trustees under the will of 
Samuel S. Allen, deceased, a certain note in writing commonly called 
a promissory note, the date whereof is the day and year aforesaid, 
and thereby promised the said Ropes and Wells as trustees for value 
received to pay them or order the sum of five thousand (5.000) 
dollars on the first day of October, 1894, with interest at the rate of 
five (5) per centum per annum from and after April 1, 1894. until 
said note should be paid; and the plaintiff alleges that on, to wit. the 
5th day of December, 1895, at said Boston, the said John C. Ropes 
resigned as said trustee and his resignation was then and there duly 
accepted by the Probate Court within and for the County of Suffolk, 
and State of Massachusetts, and one John Prentiss was bv said Court 

t, 

at said Boston, to wit, on the 12th day of December, 1895, duly ap¬ 
pointed trustee in his place and duly qualified as such and succeeded 
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to all the rights of said John C. Hopes as trustee aforesaid; and the 
plaintiff alleges that said note was thereafter, to wit, on said 12th 
day of Decemlier, 100.'). at said Boston duly endorsed to the plaintiff’s 
testator by the said Hopes and Prentiss as trustees aforesaid, 
42 whereupon the said defendants became and were liable to pay 
the plaintiff's testator the aforesaid sum of money in said note 
specified, according to the tenor of said note, and the defendants be¬ 
ing liable as aforesaid on the dav and year aforesaid assumed and 
faithfully promised to pay the plaintiff’s testator the aforesaid sum 
of money in said note specified, according to the tenor of said note. 
That the defendants not regarding the said premises, have not per¬ 
formed the same or paid said sum of money though often reejuested 
hut have refused and neglected so to do.” And further in his said 


declaration the plaintiff made profort of the letters testamentary and 
appointment as trustee duly issued to him, the said William Ropes 
Trask, on the first day of December, 1800. and also made profert 
of the said will and testament of the said John C. Hopes, claiming 
that thereby it clearly appeared that he was executor and trustee 
under the will of the said John 0. Hopes and also made profert of the 
appointment of the said John C. Hopes and Charles B. Wells as trus¬ 
tees under the will of the said Samuel S. Allen and of the appoint¬ 
ment of the said John Prentiss as trustee under said will, and also of 
the last will and testament of the said Samuel S. Allen; and further, 
that he filed in said Court a copy of the note annexed to his declara¬ 
tion herein as specification A: and further, that at the September 
term of the year 1910 of said Court said suit was referred to Charles 


II. Darling, Es<p. as Referee; that said Referee filed his report in 
said Court November 11. 1018: that thereafter, on March 12. 


48 1010. after hearing upon the merits in said court judgment 

was entered for the plaintiff to recover of the defendant. 
Henrietta Brewer Karriek tin* sum of eleven thousand six hundred 


and forty and 88/100 (11,040.88) dollars and costs, and judgment 
for the defendant James L. Karriek to recover his costs, and that said 
judgment for the said defendant James L. Karriek was a final judg¬ 
ment and is now in full force and effect. 


Bv His Attorney. ARTHUR T. JOHNSON, 

H ho Appears Specially for the Purpose of 
Setting up the Above Matters by Way of 
Answer Therein and for no Other Purpose. 
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44 A. 

Certificate of Discharge. 

United States of America, 

District of Colorado , ss: 

In tlie District Court of tho United States for tlie District of Colorado, 

Sitting at Denver. 

184. 


In the Matter of James L. Karrick, Bankrupt. In Bankruptcy. 

Discharge. 

Whereas, Janies L. Karrick, of Denver, in said District, has been 
duly adjudged a bankrupt, under the acts of Congress relating to 
bankruptcy, and appeal's to have conformed to all the requirements 
of law in that behalf. 

It is therefore ordered bv this court, that said James L. Karrick 
he discharged from all debts and claims which are made provable 
bv said acts against his estate and which existed on the twenty-sixth 
day of April, A. I). 1809, on which day the petition for adjudication 
was filed by him; excepting such debts as are by law excepted from 
the operation of a discharge in bankruptcy. 


United States of America, 

District of Colorado , w: 

I. Charles W. Bishop, clerk of the district court of the United 
States, for the district of Colorado, do hereby certify the above and 
foregoing to be a true, perfect complete transcript and copy of an 
order of discharge in bankruptcy, granted and entered of record, 
in the above entitled matter, on, to wit: the 23rd dav of June, 

1 / 7 

45 A. I). 1800, as fully as the same now remains of record in 

mv office at Denver. 

«/ 

In Testimony to the above and foregoing I do hereunto sign my 
name and affix the seal of said court, at the city and county of 
Denver, in said district, this twenty-first day of April, A. I). 1910. 

CHARLES W. BISHOP, 

Cl er lc 

[SEAL.] By WILLIAM H. JOHNSON, 

Deputy Clerk. 

46 [Endorsed:] No. 5496. John C. Ropes et al., Trustees, v. 
James L. Karrick et al. Answer of James L. Karrick. Suffolk 

ss. Supreme Judicial Court. Filed May 5, 1919. John F. Cronin, 
Clerk. Office of Arthur T. Johnson, 416 Barristers Hall, Boston, 
Mass. 
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to all the rights of sai<l John C. Ropes as trustee aforesaid; and the 
plaintiff alleges that said note was thereafter, to wit, on said 12th 
day of Deceml>er, 100-*>. at said Boston duly endorsed to the plaintiff’s 
testator by the said Ropes and Prentiss as trustees aforesaid, 
42 whereupon the said defendants became and were liable to pay 
the plaintiff’s testator the aforesaid sum of money in said note 
specified, according to the tenor of said note, and the defendants be¬ 
ing liable as aforesaid on the dav and year aforesaid assumed and 
faithfully promised to pay the plaintiff’s testator the aforesaid sum 
of money in said note specified, according to the tenor of said note. 
That the defendants not regarding the said premises, have not per¬ 
formed the same or paid said sum of money though often requested 
but have refused and neglected so to do.’* And further in his said 


declaration the plaintiff made profert of the letters testamentary and 
appointment as trustee duly issued to him, the said William Ropes 
Trask, on the first day of December, 1800, and also made profert 
of the said will and testament of the said John 0. Ropes, claiming 
that thereby it clearly appeared that he was executor and trustee 
under the will of the said John (’. Ropes and also made profert of the 
appointment of the said John C. Ropes and Charles B. Wells as trus¬ 
tees under the will of the said Samuel S. Allen and of the appoint¬ 
ment of the said John Prentiss as trustee under said will, and also of 
the last will and testament of the said Samuel S. Allen; and further, 
that he filed in said Court a copy of the note annexed to his declara¬ 
tion herein as specification A; and further, that at the September 
term of the year 1010 of said Court said suit was referred to Charles 


II. Darling, Esq., as Referee; that said Referee filed his report in 
said Court November 11. RMS; that thereafter, on March 12. 


43 1010, after hearing upon the merits in said court judgment 

was entered for the plaintiff' to recover of the defendant, 
Henrietta Brewer Karrick the sum of eleven thousand six hundred 


and forty and 33 100 (11.040.33) dollars and costs, and judgment 
for the defendant James L. Karrick to recover his costs, and that said 
judgment for the said defendant James E. Karrick was a final judg¬ 
ment and is now in full force and effect. 


By His Attorney. ARTHUR T. JOHNSON, 

Who Appears Specialty for the Purpose of 
Setting up the Above Matters by If 'ay of 
Ansirer Therein and for no Other Purpose. 
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44 A. 

Certificate of Discharge. 

United States of America, 

District of Colorado, ss: 

In the District Court of the United States for the District of Colorado, 

Sitting at Denver. 

184. 

In the Matter of James U. Karrick, Bankrupt. In Bankruptcy. 

Discharge. 


Whereas, James L. Karriek, of Denver, in said District, has been 
duly adjudged a bankrupt, under the acts of Congress relating to 
bankruptcy, and appears to have conformed to all the requirements 
of law in that behalf. 

It is therefore ordered hv this court, that said James L. Karriek 
he discharged from all debts and claims which are made provable 
bv said acts against his estate and which existed on the twenty-sixth 
day of April, A. I). 1800. on which day the petition for adjudication 
was filed by him; excepting such debts as are by law excepted from 
the operation of a discharge in bankruptcy. 

United States of America, 

District of Colorado, ss: 

I. Charles W. Bishop, clerk of the district court of the United 
States, for the district of Colorado, do hereby certify the above and 
foregoing to he a true, perfect complete transcript and copy of an 
order of discharge in bankruptcy, granted and entered of record, 
in the above entitled matter, on. to wit: the 23rd dav of June, 

45 A. D. 1809. as fully as the same now remains of record in 
my office at Denver. 

In Testimony to the above and foregoing I do hereunto sign my 
name and affix the seal of said court, at the city and county of 
Denver, in said district, this twenty-first day of April, A. I). 1910. 

CHARLES W. BISHOP, 

Clerk 

[seal.] By WILLIAM H. JOHNSON, 

Deputy Clerk. 

46 [Endorsed:] No. 5496. John C. Ropes et ah, Trustees, v. 
James L. Karriek et al. Answer of James L. Karriek. Suffolk 

ss. Supreme Judicial Court. Filed May 5, 1919. John F. Cronin, 
Clerk. Office of Arthur T. Johnson, 416 Barristers Hall, Boston, 
Mass. 
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47 Commonwealth of Massachusetts, 

Suffolk , ss: 

Supreme Judicial Court, May Sitting. 


No. 5400. 

John C. Ropes et al., Tr’s, 
vs. 

James L. Karrick et al. 

In (he above action I appear specially for Henrietta Brewer 
Karrick for the purpose of moving to dismiss; pleading pendency 
of suit in the State of Vermont. 

ARTHUR T. JOHNSON. 

412 Barristers Hull. 


4S | Endorsed : | No. f>49(». Suffolk, 

Court. John C. Ropes et al.. Tr’s, vs 
Appearance. Suffolk. ss. Supreme Judici; 
1010. John F. Cronin. ( Jerk. 


ss. Su|)remc Judicial 
. James L. Karrick et al. 
d Court. Filed Mav 5. 


40 Commonwealth of Massac hi setts, 

Suffolk, **: 

Supreme Judicial Court, May Sitting. 

No. 540(>. 


John C. Ropes et al.. Trustees. Plaintiffs. 

v. 

James L. Karrick et al.. Defendants. 

Special Answer of the Defendant Henrietta Brener Karrick. 

Henrietta Brewer Karrick, named as defendant in said action, ap¬ 
pearing specially by counsel for the purpose of setting forth the 
following matters, and for no other purpose and without waiving her 
motion to dismiss, says: 

That on the third day of October, 1912, the plaintiff herein brought 
suit against her. together with James L. Karrick. in the Chittenden 
County Court of the state of Vermont, and as a plea of the case in 
said action made a claim against the defendants upon the identical 
note set forth in the plaintiffs’ declaration which more particularly 
appears by the amended declaration filed in said action in said 
Chittenden County Court, which alleges “that the defendants in 
Boston in the State of Massachusetts on the 2nd day of April. A. I). 
1894, did make, execute and deliver to John C. Ropes and Charles B. 
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Wells, in writing commonly called a promissory note, the date 

50 whereof is the day and year aforesaid, and thereby promised 
the said Ropes and Wells as trustees for value received to pay 

them or order the sum of five thousand (5,000) dollars on the first 
day of October, 1804, with interest at the rate of five (5) per 
centum per annum from and after April 1, 1894, until said note 
should be paid; and the plaintiff alleges that on, to wit, the 5th 
day of December, 1895 at said Boston, the said John C. Ropes 
resigned as said trustee and his resignation was then and there duly 
accepted by the Probate Court within and for the County of Suffolk, 
and State of Massachusetts, and one John Prentiss was by said Court 
at said Boston, to wit, on the 12th day of December. 1895, duly ap¬ 
pointed trustee in his place and duly qualified as such and succeeded 
to all the rights of said John C. Ropes as trustee aforesaid; and the 
plaintiff alleges that said note was thereafter, to wit, on said 12th 
day of December, 1905, at said Boston duly endorsed to the plaintiff’s 
testator by the said Ropes and Prentiss as trustees aforesaid, where¬ 
upon the said defendants became and were liable to pay the plaintiff’s 
testator the aforesaid sum of money in said note specified, according 
to the tenor of said note, and the defendants being liable as aforesaid 
on the dav and year aforesaid assumed and faithfully promised to 
pay the plaintiff’s testator the aforesaid sum of money in said note 
specified, according to the tenor of said note. That the defendants 
not regarding the said premises, have not performed the same or 
paid said sum of money though often requested but have re- 

51 fused and neglected so to do/’ And further in his said 
declaration the plaintiff made profort of the letters testa¬ 
mentary and appointment as trustee duly issued to him, the said 
William Ropes Trask, on the first day of December, 1899, and also 
made profert of the said will and testament of the said John C. Ropes, 
claiming that thereby it clearly appeared that he was executor and 
trustee under the will of the said John C. Ropes, and also made 
profert of the appointment of the said John C. Ropes and Charles 
B. Wells as trustees under the will of the said Samuel S. Allen and 
of the appointment of the said John Prentiss as trustee under said 
will, and also of the last will and testament of the said Samuel S. 


Allen: and further, that he filed in said Court a copy of the note 
annexed to his declaration herein as specification A ; and further, 
that at the September term of the year 191 (> of said Court said suit 
was referred to Charles H. Darling, Esq., as Referee; that said 
Referee tiled his report in said Court November 11, 1918; that there¬ 
after. on the Pith day of March, 1919, the Court entered judgment 
for the plaintiff against this defendant in the sum of eleven thousand 
six hundred and forty and 33/100 (11,640.33) dollars and costs; that 
on said date exceptions were noted in her behalf, and that on the 
8th day of April. 1919 . her bill of exceptions was filed in the Supreme 
Court of the State of Vermont, and are now pending therein, and will 
he heard hv the Full Bench of said Court in the near future. 

Wherefore she asks that said action may stand continued so far 
as she is concerned, to await the determination of the Supreme 
52 Court of the State of Vermont upon her said bill of ex- 
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(•options and the entry of final judgment either for or against 
her in said Chittenden Countv Court of the State of Vermont. 

By Iler Attorney, ARTHUR T. JOHNSON, 

II7*o Appears Specially for the Purpose of 
Setting Forth the Above-entitled Matter 
and for Peguesting said Continuance 
and for no Other Purpose. 

53 [Endorsed:! No. 5499. John C. Ropes et al., Trustees, 

v. James L. Karriek et al. Special Answer of Defendant 
Henrietta Brewer Karriek. Suffolk, ss. Sii]>reme Judicial Court. 
Filed May 5. 1919. John F. Cronin. Clerk. Office of Arthur T. 
Johnson, 419 Barristers Hall. Boston, Mass. 


f,4 


Commonwealth of Massaoiii setts. 

Suffolk, ss: 

Supreme Judicial Court, May Sitting. 


No. 5499. 

John C. Ropes et al.. Trustees, Plaintiffs, 

v. 

James L. Karrick et al., Defendants. 


Motion of Janies L. Karrick that Action he Dismissed . 


James L. Karriek, a defendant in the above entitled action, ap¬ 
pearing specially hv counsel for the purpose, moves that said action 
he dismissed or a non-suit ordered therein hv reason of the failure 
of the plaintiffs to prosecute it with due diligence. 

Bv 11 is Attornev. ARTHUR T. JOHNSON, 

117/0 Appears Special!g for the Purpose of 
Filing and t rying the Above Motion 
and for no (Jther Purpose. 


>.) 


| Endorsed: | No. 5499. John C. Ropes et al., Trustees, 
v. James L. Karriek et al. Motion of James L. Karriek that 
Action he Dismissed. Suffolk, ss. Supreme Judicial Court. Filed 
May 5, 1919. John F. Cronin, Clerk. Office of Arthur T. Johnson, 
419 Barristers Hall, Boston, Mass. 
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50 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court, May Sitting. 

No. 5496. 

John C. Ropes et al., Trustees, Plaintiffs, 

v. 

James L. Karriok et al., Defendants. 

Motion of Henrietta Brener Karriek that Action be Dismissed. 

Henrietta Brewer Karriek, a defendant in the above entitled 
action, appearing specially by counsel for the purpose, moves that 
said action be dismissed or a non-suit ordered therein by reason of 
the failure of the plaintiffs to prosecute it with due diligence. 

By Her Attorney, ARTHUR T. JOHNSON, 

Who Appears Specially for the Purpose 
of Filing and Urging the Above Mo¬ 
tion and for no Other Purpose. 

57 [Endorsed:] No. 5496. John C. Ropes et al., Trustees, v. 
James L. Karriek et al. Motion of Henrietta Brewer Kar¬ 
riek that Action be Dismissed. Suffolk, ss. Supreme Judicial 
Court. Filed May 5, 1919, John F. Cronin. Clerk. Office of Arthur 
T. Johnson, 416 Barristers Hall, Boston, Mass. 

58 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court. 

Law, 5496. 

John C. Ropes et al., Plaintiff-, 
vs. 

James L. Karrick et al., Defendants. 


Motion to Strike from the Files Pleadings Filed by Alleged Counsel 
for Defendants under Date of May 6, 1919. 


And now come* the plaintiffs in the above entitled cause and 
move that all pleadings filed hv the defendants James L. and Henri¬ 
etta Brewer Garrick be stricken from the files or records in said 


action, and for cause alleges: 

1. That it appears by the records of this court that on or about 
November 11, 1895, an attachment was made of real estate owned 
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by the defendants in the Countv of Norfolk, and that on November 
12, due service was made upon the defendants at their usual 

abode; as certified by Deputy Sheriff Abram Paul, under date of 
November 12, 1895. 

2. That no appearance or answer was made hv the defendants; 
that the plaintiffs under the rules became entitled to judgment on 
default, and that it was the clerk’s duty to make such entry. 
50 3. That on or about March 14. 1010, the plaintiffs moved 

for judgment and at hearing thereon Arthur Johnston, Esq. 
who alleged he was authorized by one Peck of Burlington. Vermont, 
to act for defendants, desired to enter an appearance in defendants' 
behalf (then and there residents of Washington, D. C.) ; that the 
presiding Justice Bralev refused to so admit the said Johnston, and 
ruled if no other objection was offered on May 6, 1019, he would 
order judgment for the plaintiffs. 

4. On May 6. 1019. Justice boring, presiding, allowed said John¬ 
ston to file certain pleadings, which appear of record under said 
date of May 6. 1010. Counsel for plaintiffs objected to certain state¬ 
ments made by Mr. Johnston, claiming a misstatement of facts 
bearing upon the hearing before Justice Bralev, under date of March 
4. 1010, and thereupon Justice boring continued the hearing. 

5. That it appears by the answers of the defendants, James b. and 
Henrietta Brewer Karrick, that the same do not allege the facts and 
truth in tin* case, hut are false and intended to deceive and mislead 
the court; that whereas the defendants allege under Paragraph 2 
of said answer, that plaintiffs recovered judgment against the de¬ 
fendants for Eleven thousand six hundred and forty and 33/100 
dollars ($11,640.33). on note herein sued upon, before the County 
Court of Vermont, said allegations being false and untrue and known 
to be so by the defendants and their counsel: that in fact the judg¬ 
ment obtained bv the plaintiffs in said County Court of Ver- 

00 mont under date of March 12. 1010, was upon a Twenty 
thousand dollar ($20,000) note dated at Boston, Mass., April 
2, 1804. upon which there remained due and unpaid under date of 
April 1, 1806, a balance of Four thousand one hundred and seventy 
six and 52/100 dollars ($4.176.i/->). and interest thereon from Oc¬ 
tober 1, 1806, to March 12. 1010, amounting to Seven thousand four 


hundred and sixty four and 8/100 dollars ($7,464.08) making a 
total balance due the plaintiffs of Eleven thousand six hundred and 
forty and 33/100 dollars ($11,640.33), as per judgment entered in 
said Vermont Court; that it appeared in evidence before said Ver¬ 
mont Court and was pleaded “specially’’ in defence by said defend¬ 
ants; that the note for Five thousand dollars ($5,000) herein sued 
upon was outlawed under special Vermont Statute of Limitations, 
the defendants having resided in the Commonwealth of Massachusetts 


at the time the note became due and payable, and action then pend¬ 
ing in the Court of said Commonwealth; viz., the Supreme Judicial 
Court at Boston; that the defendants alleged the plaintiffs' right of 
action if any upon said $5,000 note was in Massachusetts and not 
in the Court of Vermont; that facts herein set forth prove conclusively 
the defendants have set forth no legal or equitable defence to the 
merits in this jurisdiction. 
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7. Upon the foregoing statement of facts, the plaintiffs move that 
the motion to dismiss plaintiffs' action and the answer filed bv said 
defendants James L. Karrick and Henrietta Brewer Karrick be 
ordered stricken from the files or records of this Honorable 
01 Court and that judgment be entered forthwith for the plain¬ 
tiffs in the full sum of Five Thousand Dollars ($5,000) note 
and interest thereon, at five (5) per cent per annum, from October 
1, 1894. 

WILLIAM ROPES TRASK, 

Ex & Tr 

Bv His Attorney, JOHN F. McKAY. 


0*2 [Endorsed: | 5490, Law. Suffolk, ss. S. J. C. John C. 

Ropes et al.. Plaintiffs, vs. James L. Karrick et al., Defendants. 
Motion to strike from the files, pleadings filed by alleged counsel 
for defendants, under date of May 0, 1919. Filed Jan. 13, F 20. 
Attest: John F. Cronin, Clerk. 


03 


Commoxwkatii of Massachusetts, 
Suffolk, ss: 


Supreme Judicial Court, January Sitting, 1920. 

No. 5490. 


John C. Ropes et al.. Trustees, Plaintiffs, 

vs. 

James L. Karric k et al.. Defendants. 

Motion or Special Plea of Henrietta IIrarer Karrick. 

Henrietta Brewer Karrick, named as defendant in said action, 
appearing specially by counsel for this purpose and for no other 
purpose, asks that she be allowed to set up the following special 
matters which have arisen during the continuance thereof in bar 
of the cause of action set forth in the plaintiff’s declaration, or as a 
reason for the dismissal of said action. 

That on the third day of April, 1912, the plaintiff herein brought 
suit against her together with the other defendant named herein. 
James L. Karrick, in the Chittenden Countv Court in the State of 
Vermont upon the same note set forth in the plaintiff’s declaration, 
and also upon a certain other note of even date therewith, and that 
in said action the plaintiff herein claimed damages from her and the 
said James L. Karrick in the sum of thirtv-five thousand 
04 (35.000) dollars, and that in said action judgment for the 

plaintiff herein was entered on the eleventh day of April. 
1919 in the sum of eleven thousand six hundred forty and 33/100 
(11,040.33) dollars and costs; that at the November 1919 term of 
the Supreme Court of the State of Vermont she filed her bill of ex¬ 
ceptions; that said exceptions have been heard by said Supreme 
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Court of 1 lie State of Vermont, the opinion in said case holding that 
the Statute of Limitations of the State of Vermont had run on the 
note set forth in the plaintiff's declaration in this action when suit 
was brought upon it in said Chittenden County Court of the State 
of Vermont; and that thereafter, to wit. at the January, 1920, sitting 
of said Supreme Court was affirmed, and she says that judgment is 
a bar to the maintenance of the above entitled action; or if said 
judgment is held not a bar in the above entitled cause, then she asks 
that said action be dismissed by reason of the fact that the plaintiff 
herein has compelled her to litigate the cause of action set forth 
in his declaration in the courts of the State of Vermont. 

Bv Her Attorney. ARTHUR T. JOHNSON, 

Who Appears Specially. 

65 | Endorsed: | 5496, Law. John C. Ropes et al. v. James 

L. Karrick et al. Motion or Special Plea of Henrietta Brewer 
Karrick. Filed and Denied January 28, 1920. Attest: John F. 
Cronin, Clerk. 

00 Commonwealth of Massachusetts. 

Suffolk, ss: 

Supreme Court. 

#.■>490. Law. 

John C. Ropes et al.. Tr’s, 
vs. 

James L. and Henrietta Brewer Karrick. 

Motion that Plaintiff he A Honed In/ Attorney to Siyn Declaration 

Filed Herein. 

And now comes the plaintiff in the above entitled cause and says, 
that at the time of filing the declaration herein set forth, he in¬ 
advertently failed to sign after the words, “By their attorney/’ his 
name William Ropes Trask. 

Wherefore he moves, that he be allowed, to sign said declaration, 
either personally or bv his attorney John F. McKay, who has dulv 
entered his appearance herein. 

WILLIAM ROPES TRASK. 

Bv Ilis Attorney, JOHN F. McKAY. 

67 [Endorsed:! #5496, Law. John C. Ropes et al., Tr's, 

vs. James L. Karrick and Henrietta Brewer Karrick. Motion 
that plaintiff be allowed to sign declaration. Filed and allowed as 
of Jan. 27, 1920. Attest: John F. Cronin. Clerk. Jan. 29, 1920. 
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68 Commonwealth of Massachusetts, 

Suffolk', ss: 

Supreme Judicial Court. 

No. 5496, Law. 

William Ropes Trask, Executor and Trustee of John C. Ropes, 

v. 

James L. Karrick et al. 


Order of Court. 


This case came on to be heard at this sitting and was argued by 
counsel, and thereupon, upon consideration thereof, it is ordered that 
the motions filed by the defendants, who appeared specially for that 
purpose, are ordered stricken from the tiles. And it is further or¬ 
dered that the special answer of the defendant, Henrietta Brewer 
Karrick, and the answer of James L. Karrick, be stricken from the 
files; and that judgment be entered for the plaintiff on the declara¬ 
tion. 


1 >v the Court, JOHN F. CRONIN, 

Clerk. 


January 29, 1920. 


09 f Endorsed: | No. .*>490, Law. Suffolk, ss. Supreme Judi¬ 

cial Court. Wm. Ropes Trask, Ex'or and Tr. of John C. 
Ropes, v. James L. Karrick et al. Order of Court. Jan. 29, 1920 
(Crosby, J.). 

70 Suffolk, ss: 


Supreme Judicial Court. 

No. o49G. 

Wm. Ropes Trask 
vs. 

James L. Karrick et al. 

Now comes Arthur T. Johnson, who has appeared specially for 
the defendants in the above entitled case, and excepts to the order 
of the court entered on January 29. 1920. 

ARTHUR T. JOHNSON. 

71 [Endorsed:] 5490, Law. Trask vs. Karrick. Claim of 

Exception. Suffolk, ss. Supreme Judicial Court. Filed 
Feb. 3, 1920. John F. Cronin, Clerk. 
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Commonwealth of Massachi setts, 
Suffolk, 88: 

Supreme Court. 
Law, 5496. 

John C. RorEs et al. 


.James L. Karrick et al. 

Motion to Dismiss Defendants' Claim oj Exceptions and Execution 

Issue Forthwith. 

And now comes the plaintiff in the above entitled cause and moves; 
that the defendants “Claim of Exceptions,” liled with the Clerk of 
this Honorable Court, under date of February drd, 19*20, be stricken 
from the files or records in said action and for cause alleges: 

1. That on examination of all pleadings filed in said cause, it is 
respectfully submitted, that the defendants waived through their 
negligence any defence at this time either in law or equity. 

2. That one Arthur T. Johnson who makes claim of exceptions 
in behalf of defendants, has no standing before this Honorable Court 
as attorney of record as ruled bv Mr. Justice Bralev, and confirmed 
by the judgment entered for plaintiff under date of January 29th. 
1920, as appears of record, herein. 

d. Cpon the foregoing statement of facts, the plaintiff moves that 
the claim of exceptions filed as above set forth he dismissed from 
the records of this Honorable Court, and that execution on 
7d the judgment entered for the plaintiff he ordered to “issue 
forthwith.” 

WILLIAM ROLLS TRASK. 

Bv His Attorney, JOHN F. McKAY. 

74 [Endorsed:] #5496, Law. John C. Ropes et al. vs. 

James L. Karrick et al. Motion to dismiss defendants’ 
“Claim of Appeal and that Execution issue forthwith. Allowed 
Feb. 17, 1920. Attest: John F. Cronin. Clerk. Suffolk, ss. Su¬ 
preme Judicial Court. Filed Feb. 7. 1920. John F. Cronin, Clerk. 
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73 Commonwealth of Massachusetts, 

Suffolk, 88 : 

Supreme Judicial Court. 

#5490, Law. 

John C. Ropes et al. 
vs. 

James L. Ivarrick et al. 

Motion to Withdraw Note. 

And now comes the plaintiff in the above entitled cause and says; 
that on the 29th day of January, 1920, judgment was ordered in 
his 1 ehalf; that for the purpose of computing interest and complet¬ 
ing the papers in said cause, he deposited with the Clerk of this 
Court, the note declared upon, dated April 2nd, 1S94, for the sum 
of $3,000) five thousand dollars, signed bv the defendants; that the 
plaintiff desires to use said note in an action to be entered upon 
said judgment at Washington in the District of Columbia. 

Wherefore he moves; that the said Clerk be ordered to return to 
the plaintiff said note, for the reason above set forth. 

WILLIAM ROPES TRASK, 
By Ilis Attornev, JOHN F. McKAY. 

7 1 i | Endorsed:] #3490. John C. Ropes et al. vs. James L. 

Karrick et al. Motion to withdraw note. Filed and allowed 
Feb. IS. 1920. Attest: John F. Cronin, Clerk. 

77 Copy. 


Commonwealth of Massachusetts, 

Suffolk, 88.' 

To the sheriffs of our several Counties or their deputies, Greeting: 

Whereas Win. Ropes Trask. Executor and Trustee for the estate 
of John C. Ropes, deceased, of Boston within our County of Suffolk, 
by the consideration of our Justices of our Supreme Judicial Court 
holden at Boston within and for our County of Suffolk aforesaid, 
on the twenty-ninth day of January, A. D. 1920 recovered judgment 
against James L. Karrick and Henrietta Brewer Karrick, both of 
Brookline in the County of Norfolk and said Commonwealth of 
Massachusetts, for the sum of twelve thousand nine hundred forty- 
six dollars and thirty-six cents, damage, and thirty-one dollars and 
eighty-eight cents, cost of suit, as to us appears of record, whereof 
execution was awarded and now remains to be done: 
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Damages. $12,940.30 

Costs . 31.88 


$12,978.24 

We command you, therefore, that of the goods, chattels, or lands 
of the said judgment debtors within your precinct, you cause to be 
paid and satisfied unto the said judgment creditor, at the value 
thereof in money, the aforesaid sums, being 12,978 dollars and 24 
cents in the whole, with interest thereon from said day of the rendi¬ 
tion of said judgment, and thereof also to satisfy yourself for your 
own fees; and for want of goods, chattels, or lands of the said judg¬ 
ment debtors, to be bv them shown unto vou, or found within vour 
precinct, to the acceptance of tlu» said judgment creditor to satisfy 
the sums aforesaid, with interest as aforesaid: We Command you 
to take the body of the said judgment debtor James L. Karrick and 
him commit unto our jail in Boston in our County of Suffolk, or any 
jail in your precinct aforesaid, and detain in your custody within 
our said jail, until he pay the full sums above mentioned, with your 
fees, or that he be discharged by the said judgment creditor, or other¬ 
wise by order of law. Hereof fail not; and make return of this Writ, 
with your doings therein, into the ( Jerk’s office of our said Supreme 
Judicial Court, at Boston within our County of Suffolk aforesaid. 

in sixty days after the date hereof. 

» * 

Witness, Arthur 1\ Uugg. Esquire, at Boston, the eighteenth day 

of February in the year of our Lord one thousand nine hundred and 
* * 

twenty. 

JOHN F. CRONIN, 

Clerk. 

78 [Endorsed:) No. 7)49(1, Law. Wm. Ropes Trask, Exor. 

Trustee of estate John C. Ropes, vs. James L. Karrick et al., 
Execution. 


79 Thereupon the plaintiff rested his case and the defendant, 

in order to maintain the issues, joined on his part in said 
ease, was produced as a witness on his own behalf and having been 
first- duly sworn, testified that he had been a resident of Washington 
since October, 1898; that he lived in Boston which is in Suffolk 
County prior to 1893; that he lived in Brookline which is in Norfolk 
Countv and whose county seat is Dedham, in 1894 and until Janu- 
ary, 1895, living on Monmouth Street. Brookline; that the property 
in which he lived was bought by him and this suit arose out of 
that property; that he bought this property that he lived in and 
prior to the purchase had bought five lots adjoining this property on 
the east and was engaged in building five houses on the five lots while 
living in the Monmouth Street house, the occasion of this suit. He 
paid $3,000.00 down in April. 1894, and assumed a mortgage rep¬ 
resented by $25,000.00 in notes payable to Ropes and Wells. Trustees, 
the property costing $28,000.00; that in the fall of 1894 he was 
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threatened with tuberculosis and the doctor said he must get out of 
that climate; that ho left January 17, 1805, for Colorado; that he 
never returned to the Monmouth Street house; that his wife left a 
month later and the furniture was moved out of the house at that 
time. lie had no abode there after February, 1895, or any abode 
of any sort anvwhere in Massachusetts thereafter. 

“Q. When you left, what was your purpose or intention, what 
purpose or intention did you have with respect to returning, and 
when did you return, if at all. to Massachusetts? A. Well, it de¬ 
pended on the condition of my health. My doctor in Boston said 
that 1 could not live in Boston any more, and at this recollection I 
do not think 1 took that as final; 1 was extremely anxious to con¬ 
tinue mv business in Boston. My recollection now is that I hoped 
that I would be better in three months, two or three months, 

80 to he able to come back anvway to close up mv business.*’ 

That he went back to Boston in July, 1895; that he re¬ 
ceived notice that the second and blanket mortgage on the live houses 
referred to was about to be foreclosed and he went to Boston to see if 
it could not be postponed until September, but they refused to do that. 
He left a few days before tin* actual foreclosure took place and was 

not at the sale. He had gone to Boston against orders of his 

Colorado doctor hut was able to travel and get around. He went to 
his former house. The house was idle, weeds had grown up all 

around the place. He had no key hut looked in. There was no 

furniture or anything of that sort there. He had no place of regular 
living when he came back and stopped at a hotel in Boston as a 
transient guest. When he returned to Colorado, he had a pretty bad 
relapse. It was “very serious, the condition I was in, hemorrhages 
were brought on. and I had to lie flat on my back then most of 
the time, the greater part of the time, for perhaps two months. 
When 1 sat up it made me cough, and when 1 coughed I had hem¬ 
orrhages. and I had to lie down.” 

“Q. Did you consult your doctor and get any advice as to whether 
you could again return to Massachusetts? A. Oh, yes, even the first 
time when I went back to Massachusetts mv doctor said that I was 
risking my life to go back even for a short time.” They lived there¬ 
after in Colorado for several years. 

Defendant was asked if while in Colorado he went into bank¬ 
ruptcy to which question Mr. Hellcn, of counsel for plaintiff ob¬ 
jected and the objection was argued to the Court, plaintiff’s counsel 
contending the pleas as to bankruptcy had been stricken out and 
defendant's counsel that it had a bearing on the question as to the 
effeet of the so-called appearance in Massachusetts and that it was 
competent to show defendant had been adjudicated a bankrupt in 
1898 and relieved from the debt evidenced by the notes sued 

81 (,n and on which the judgment in Massachusetts was based, 
due notice being given the plaintiffs, and that the Massa¬ 
chusetts court never permitted him a hearing on the discharge in 
bankruptcy, besides having a certain amount of bearing on plaintiff's 
intention as to his residence. 
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The Court ruled the discharge in bankruptcy not relevant and 
allowed defendant an exception. 

Then followed some further discussion between the court and 
counsel for the respective parties, after which the following oc¬ 
curred : 


The Court: ‘T will make this suggestion: I wonder if we had not 
better take this evidence, reserving all this to a later time. 

Mr. Merillat: “I think so. 

Mr. Ilellen: “Of course, I object to its introduction at this time, 
anyway, because it does not tend to prove what his residence was 
in 1895. 

The Court: “It looks very much to me as of the question comes 
very close to being a question of law rather than a question of fact. 
There may be. of course, some evidence for the jury to pass upon, 
hut I think perhaps in the interest of time we should get rid of tlx* 
matter so far as submitting evidence is concerned, and I will over¬ 
rule your objection, without prejudice to its renewal in a later 
and different form. 

Mr. Ilellen: “In other words, it is admissible to show what 
8*2 his intention was in 1895? 

Mr. Merillat: “He is reserving his ruling. 

The Court: “I am, in effect, reserving my ruling. 1 am going 
to let the evidence in without prejudice on your part and you may 
renew your objection at a later stage. 



Hid you tile a petition in bankruptcy in Colorado? 
Were you discharged in bankruptcy? A. Yes.” 


A. I did. 


Thereupon there was introduced in evidence the original tran¬ 
script, duly certified, of bankruptcy proceedings whereby the de¬ 
fendant in 1898 had been duly adjudicated a bankrupt by tlx* 
Tinted States District Court of Colorado and duly discharged from 
all claims against him. the bankrupt record showing that the claims, 
listed included the claim in suit and that due notice was sent to tlx* 
claimant or plaintiff in the instant suit. 

His wife joined him in April. 1895, and they lived on a ranch 
for several veal’s, and then moved to Denver : that lie lived in Colorado 
until October, 1898, when he came to Washington, because his wife 
had to have an operation and could not have it in Colorado because 
of the altitude; that he came back to Colorado and stayed until 1899, 
when he came to Washington finally to live: that he voted twice in 
Colorado, once in 1890; that in November, 1895. he had no place to 
live in Massachusetts; that he finally left Colorado and came to 
Washington in 1899, finally in 1900 making Washington his home: 
that he was never personally served in Massachusetts at any time in 


this case. 

83 Thereupon over objection of plaintiff’s counsel, the Court 

stating it would make the same ruling as in the bankruptcy 
matter, the defendant testified that he had been sued by plaintiff. 
Trask, in Vermont on the same matter giving rise to the present de¬ 
mand of plaintiff against him, had there pleaded bankruptcy and 
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after testimony taken the result was in favor of witness. Over ob¬ 
jection of plaintiff and under the same ruling witness was asked: 

“Q. Have you at all times relied upon your bankruptcy as a de¬ 
fense against this particular claim, your discharge in bankruptcy, 
has that been your purpose and intention? A. Yes, sir.” 

Upon cross examination the witness testified that he was a de¬ 
fendant in the case of William Ropes Trask against James L. Kar- 
riek in the Chittenden County Court at Burlington, Vermont, and 
that he testified in Washington as a witness in that suit, but did not 
recall tho date stated in the question, November 10, 1014; that he 
did not recall testifying in that suit that he intended to return to 
Massachusetts when he left in 1805 and did not intend making 
Colorado his residence. 

By Mr. Ilellen: 

V 

“Q. Did vou testify in that suit that when vou came here in Julv 
and remained through the fall, that you did not expect to leave 
Massachusetts at all at that time? A. 1 do not think T testified to 
anything like that. 

“Q. Did you testify in that suit that it was vour intention all that 
year, namely. 1805. to keep your residence in Massachusetts?” 

Witness added that about his intention he wanted to explain a 
little more in detail and it might he he could “clear this up a little 
bit. When I left Boston, the doctor told me that I must leave for 
that time being, and I asked him for how long he thought I 
84 should remain awav, and he said at least three months, and 
so when I left. I left with the expectation and the hope of 
coming hack within three months, and I took with me a letter of 
introduction from Dr. Thompson in Boston to Dr. Anderson in 
Colorado Springs, and I went to see Dr. Anderson, and he examined 
me. and 1 told him then that I expected and hoped to return in 
three months. He said, ‘Dr. Thompson says in this letter that vou 
never can live in the East.’ 1 said, ‘that is not—Thompson did not 
tell me that. He evidently wanted to get me out here and then relv 
on you to keep me here? So when 1 left I had a hope and expecta¬ 
tion that 1 would get better and he able to return.” 

By Mr. Ilellen: “Did that hope and expectation continue? A. The 
hope did. but I think that the expectation died pretty soon after I 
returned from the East in August of 1895, because I had a very 
severe relapse at that time. 

“Q. Did you testify in that suit that you did not intend to take up 
any permanent home in Colorado? A. Well, T cannot recall. I 
may have early—when I first went out there, I did not go out with 
the intention of taking up a permanent home. 

“Q. Did you testify in that suit that you always expected, that you 
did not mean to take up a home or residence in Colorado, and that 
you always expected to go back to Boston even after you came to 

Washington- A. I do not think I ever testified to anything like 

that. I do not recall that. 

Mr. Ilellen : “That is all. 
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Mr. Merillat: “Just one question. 1 >i«l you have a different knowl¬ 
edge of your condition and any purpose or intention after this re¬ 
lapse? A. “Yes. sir. I was constantly changing. I had ups and 
downs, and when 1 felt better I hoped to get back, and if I 
So could not stav permanently in Massachusetts, to at least elear 
up some of my affairs there and my properties, and I would 
have a relapse and about all I would he thinking of then would be 
to keep alive. 

“Q. And was that your condition of mind for some time after you 
had those relapses? A. As near as I recall it now. after nearly thirty 
years; I cannot recall now all the different thoughts and wishes that 
went through my mind.” 


The examination of said witness being concluded an agreed state¬ 
ment as to the testimony which would lx* given bv Mrs. Henrietta 

c %J 

B. Karrick, a witness on behalf of the defendant, was made as fol¬ 
lows : 


That she is the wife of the defendant. James L. Karrick; that they 
had lived for more than a vear in the house on Monmouth Street in 
Brookline; that Mr. Karrick was stricken with tuberculosis in 1894; 


that early in January. 1895. immediately after the birth of her second 
son. Mr. Karrick left her and the children, and under the doctor’s 
orders went to Colorado; that she remained in Massachusetts until 
February. 1895; that some of the furniture was sent to Colorado, 
some to Washington and a small amount stored in a suburb of Bos¬ 
ton. Suffolk Countv; that the house was left vacant with no furniture 

in it when she left in February. 1895. and was never thereafter oeeu- 

« * 

pied by them; that later in the year she joined Mr. Karrick in Colo¬ 
rado and except for a visit which she made to Texas, they lived con¬ 
tinuously in tlu* State of Colorado; that some of the furniture was 
left in Roxburv. in Suffolk Countv, until 1896 or 1897. 

i • 


The agreed statement of said witness being concluded the defend¬ 
ant offered in evidence a deposition of Arthur T. Johnson. Said 
witness stated that he was a member of the Massachusetts Bar in 
active practice and had been for over thirty years; that he was counsel 
for both James L. Karrick and Henrietta B. Karrick in the 
86 action brought by William Ropes Trask in Massachusetts; 

that “I appeared specially for both” and was their sole coun¬ 
sel though he conferred as to proceeding with other lawyers; that he 
entered a special appearance for them and “his instructions at all 
times were not to enter a general appearance.” Throughout the pro¬ 
ceedings he maintained a special appearance; that he went into the 
Massachusetts Court and appeared before Justice Braley and asked 
that the ease he continued for ninety days; that he told Justice 
Braley that he had been asked to come into Court on the matter by 
another attorney of Mr. Karrick’s and take or refrain from taking 
such steps as might he necessary to safeguard the interests of the 
Karricks; that he told the Court that there was a suit pending in 
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Vermont, which he understood involved tlie same note in suit and 
tlie evidence had been taken but the case had not been decided; that 
he asked leavo to make this statement as a friend of the Court and 
asked that the matter stand until tlie decision in Vermont; that at 
that time he made no appearance but asked leave to make the state¬ 
ment and was trying to adopt the course pursued in Lawrie vs. Castle, 
108 Mass.; that he tiled no papers and made no appearance except 
those shown in the record of the suit and filed later. The matter next 
came up before Justice boring and one MeKav. who then represented 
Trask, stated that Justice Bralev had directed judgment to be en¬ 
tered at the next hearing. MeKav made some statement which the 
witness did not think was at all in accordance with the fact and so 
stated to the Court, and Justice boring referred it back to Justice 
Bralev. This was on May <>th. It came up later before Justice 
Bralev. At that hearing the witness told the Justice that Karrick 
had been discharged in bankruptcy and that the Vermont suit had 
not been decided and Justice Bralev stated that it should stand until 

t 

that decision. No investigation was made or herein given on the 
bankruptcy matter, and no opportunity to be heard and prove 
87 the matter of the bankruptcy was given: that the validity of 
the original service of process or any other service was never 
gone into by either of tin* judges or opportunity offered for investiga¬ 
tion of either service of process or bankruptcy by either of the judges. 
The matter came up again on January 13. 1020, before Justice 
Crosby, at which time it was continued for two weeks and then came 
up again before the same Justice: that at that time Justice Crosby 
stated that he noticed the appearance was a special one and wanted to 
know if the defendant by the witness would appear generally; that 
the witness stated ho had no authority to appear generally and the 
Justice said he would take evidence in the matter; that this was 
subsequent to a motion to strike from the file* the pleadings of James 
b. Karrick; that no evidence was ever adduced at that or any other 
hearing, nor was an opportunity offered to adduce any. 

“Q. Was counsel for the plaintiff. Mr. McKay, present at that 
time? A. John F. McKay was present and was in charge of the 
matter. 

“Q. For the plaintiff? A. For the plaintiff, yes. 

“Q. IIow did the judge treat the matter of your appearance as 
to whether it was general or special, from the statements he made? 

Mr. Ilomans: “That I object to. What the judge did is of record. 

“A. According to my recollection. Judge Crosby stated that he 
should decide—his theory on the matter was- 

Mr. Homans: “I object to this statement. T think \ am entitled to 
have Mr. Johnson say just what he remembers. 

“A. 1 understood him to say that under a special appearance we had 
no right to set these matters up and that for that reason he would not 
consider them, and that he should grant the motion to strike from the 
files. 
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“Q. Wlial contention, if any. did Mr. McKay, the counsel 
88 for Mr. Trask make that the appearances were not special hut 
were general at that time? Did he make any contention at 
that time to the effect that there had been a general and not a special 
appearance entered? A. He did not make that claim. My recol¬ 
lection is that he again repeated a statement which was in substance 
something like what he had said before Judge boring, as to what 
.Judge Bralev had said and ordered, made a statement which I did 
not think at any time, the first time or the second time 1 heard it 
or believe it to be true, and I think I so stated the second time. I 
remember distinctly so stating when it came up before Judge boring. 

“Q. He did not make any contention at that time that there had 
l>een a general appearance and that you could go into the question of 
bankruptcy? A. He did not specifically make any such claim as 
that at all. 

“Q. At these proceedings before Judge Crosby, state whether there 
was any opportunity for or any actual consideration of the merits and 
the matter of bankruptcy? A. No; my recollection is that attempt¬ 
ing to make some statement about my position and so forth, I was 
interrupted, and that this colloquy which I have referred to occurred, 
and that Judge Crosby's statement was in effect that he would not 
take evidence under a special appearance, that I did not offer the 
certified copy of the record of any court or any evidence whatsoever 
before Judge Crosby. 

“Q. Did he offer you an opportunity to adduce* it if you wished? 
A. No; I understood he refused. 

‘‘(J. Please state whether or not before Judge Crosby any op¬ 
portunity was afforded to adduce evidence with respect to tin* Ver¬ 
mont proceedings, whether they offered you opportunity to go into 
that? A. Mv answer would he No to that. 

‘‘Q. In the proceedings lief ore Judge Crosby was there an 
Sb opportunity afforded to investigate the matter <>f the validity 
of the service on James I.. Karrick? A. No. 

“(J. Did you at any time obtain the judgment of any of tin* 
courts of Massachusetts or any of the judges of Massachusetts before 
whom this matter came up, on the validity and sufficiency of the 
discharge in bankruptcy of James b. Karrick? A. No. * * 

‘*Q. Please state whether or not the substance of what occurred was 
that your attempts to have pleadings filed which would bring up the 
matter of the discharge in bankruptcy and the Vermont adjudication, 
were ended by striking from the files the pleadings seeking to raise 
those questions. 

Mr. Homans: “I object to that as leading in addition to the other 
objections. 


A. I would answer bv saving Yes. that that is what resulted.*’ 
Witness testified that he was familiar with the law and practice in 
Massachusetts in the foreclosure of mortgages. The usual manner 
was in accordance with the power of sale contained in the mortgage. 
It was customary or common also to take advantage of the provisions 
of the statute with regard to foreclosure by entry and taking posses- 
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sion. The statute provided that the mortgagee may make a peace¬ 
able entry and the fact of the entry mav he recorded upon the 
mortgage deed or upon a certificate to he signed hv two witnesses 
present at the entry. The statute provides the certificate may he 
recorded within thirty days in the Registry of Deeds for the county 
in which the land is situated and that the effect of such entry, so 
evidenced, after three years is to work a foreclosure. This right of 
entrv may occur at any time after breach of the conditions of the 
mortgage. It is not related to the public sale by auction under the 
power contained in the mortgage. It is an independent method of 
foreclosing. The two are open and are often run along concurrently. 
The party holding a mortgage which is in default may proceed to 
make entry and take possession of the premises and then may 
90 also put up the property for sale by auction. Tt is the lapse 
of time and compliance with the provisions of the statute that 
works the foreclosure in the matter of entry to take possession. 
I'nder the Massachusetts law and practice a party whose mortgage is 
in default and who enters upon and takes possession is not allowed 
to contradict the certificate which he files under oath with the 
Registry of Deeds. 

• ’ i 


To the introduction in evidence of all of said deposition, said 
plaintiff duly objected, which objection was overruled by the Court. 
To this action of the Court tin* plaintiff duly excepted. 

The defendant thereupon offered in evidence in form of a duly 
certified copy an acknowledgment by two witnesses filed in the Office 
of the Registry of Deeds at Dedham, Massachusetts, to the effect that 
on October 2. 180.“), they had seen the plaintiff*. Trask, as attorney for 
the mortgagees, make an open, peaceable and unopposed entry on the 
premises on Monmouth Street, upon which the note sued on in the 
instant case was secured. Also a deed of conveyance from the 

t. 


mortgagees, dated October 29, ISOo, stating that the Monmouth 
Street premises involved herein after being put up for sale was sold 
to one Meredith for $17,090.00; a deed from Meredith to Trask in 
December, ISO"), of the same property and a deed from Trask to the 
Trustees under the Ropes Will. 


The deposition of Richard C. Evarts, a member of the Massa¬ 
chusetts bar. was offered in evidence. Witness testified that he had 
fill'd a petition for a writ of review of the entry of judgment in favor 
of the plaintiff Trask against Mr. and Mrs. Karrick. Justice Pierce 
refused to grant the writ, which under the law of Massachusetts was 
a discretionary writ, unless a bond was filed by both Mr. and Mrs. 
Karrick agreeing to pay any judgment obtained. There was no 
consideration of the merits of the matter, no consideration of whether 
there had been a valid service of process or jurisdiction in the 
1)1 court entering the judgment, nor inquiry into the validity of 
the bankruptcy proceed-s as regards the claim of Trask sued 
on. but the judge said that taking all the allegations as true he would 
not grant the writ except both the Karricks gave bond. There was 
also no opportunity afforded to go into the validity of the Vermont 
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proceedings between the same parties in which there had been an 
adjudication of the bankruptcy as a valid discharge, the judge basing 
his decision wholly upon his discretion ami refusing to grant review 
of the matter unless both Karricks gave bond. Witness offered to 
file a bond on behalf of James L. Karrick hut the court refused to 
grant the review on a bond filed by Mr. James L. Karrick alone. 
Witness then filed a second petition for review on behalf of James 
L. Karrick alone. Without anv hearing or opportunity to he heard 
on the merits, acquisition of jurisdiction hv valid service, bankruptcy 
or the Vermont adjudication, the court denied the petition. Sub¬ 
sequently witness filed a bill in equity to enjoin Trask from enforcing 
the judgment he had obtained and without any consideration of the 
merits or opportunity to adduce evidence with respect to the merits a 
demurrer to the bill in equity was sustained. 

Thereupon the defendant rested his case and the plaintiff then read 
in evidence from the testimony of James L. Karrick, taken in the 
suit of William Ropes Trask vs. James L. Karrick, in the Chittenden 
Countv Court of Vermont, to the effect that after he recovered his 
health he intended to live in Boston; that when he came east in 
July, 1 SIC), and remained through the fall, he did not intend to leave 
Massachusetts at all: that during the veal* ISO." his intention was to 
keep his residence in Massachusetts; that he did not intend to take 
up his permanent home in Colorado; that he always expected to go 
hack to Boston. 

The reading of said testimony being concluded, the plaintiff fur¬ 
ther introduced in evidence an exemplified copy of a hill in 
9*2 equity filed bv James L. Karrick in the Supreme Judicial 
Court of the Commonwealth of Massachusetts against William 
Ropes Trask to enjoin the collection of the judgment rendered 
against him, and the proceedings had thereon, which record b in 
words and figures as follows: 


93 


Commonwealth of Massaciu setts: 


I, Arthur P. Rugg. Chief Justice of the Supreme Judicial Court 
of the Commonwealth of Massachusetts, do certify that John F. 
Cronin. Esquire, whose signature is atlixed to the paper hereto 
annexed, is Clerk of said Court, holden at Boston, in and for the 
County of Suffolk, in said Commonwealth, and hath the keeping 
of all the ancient files, records, and proceedings of said Court through¬ 
out the Commonwealth, down to the first day of August A. I>. 1797, 
as well as of the files, records, and proceedings of said Court holden 
as aforesaid, for said County of Suffolk, subsequent to that time; and 
is. by law, the proper person to make out and to certify copies of 
all the records and proceedings of the said Supreme Judicial Court 
previous to the said first day of August A. D. 1797, as well as of all 
records and proceedings of the said Court, holden as aforesaid, for 
the said County of Suffolk, subsequent to that time: and that full 
faith and credit is and ought to ho given to his acts and attestations, 
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(lone as aforesaid, and that his attestation to the paper hereunto 
annexed is in due form. 

In testimony whereof, I have hereunto set mv hand, and caused the 
seal of said Court to he hereunto affixed, this seventeenth day of 
October in the year one thousand nine hundred and twentv-two. 
[seal.] " ARTHUR P. RUGG. 

i>4 Commonwealth of Massachusetts, 

Suffolk, ss: 

I, John F. Cronin, Clerk of the Supreme Judicial Court within and 
for said County of Suffolk, hereby certify that the Honorable Arthur 
P. Rugg, by whom the foregoing certificate was made, and who has 
thereunto subscribed his name, was at the time of making thereof, 
and still is, Chief Justice of the Supreme Judicial Court of said Com¬ 
monwealth, duly commissioned and qualified; to all of whose acts 
as such full faith and credit are and ought to be given, as well in 
courts of judicature as elsewhere. 

In witness whereof, I have hereto set my hand and affixed the seal 
of said Court this seventeenth day of October in the year of our Lord 
one thousand nine hundred and twenty-two. 

[SEALJ] ‘ JOHN F. CRONIN, 

Clerk. 

05 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court. 

No. 33000, Eq. 

James L. Kakrick 
vs. 

William R. Trask et al. 


Docket Entries. 

Counsel for Plaintiff : Logan, Lyne and Woodworth. 

Counsel for Defendant: John F. McKay, for Win. R. Trask 
(specially) ; John F. MciKav pro sc; Hill, Barlow & Homans, for 
Win. R. Trask. 

1920, Aug. 12. Bill filed. 

“ “ Subpoena issued ret. 1st Monday of Sept, and order 

to show cause ret. Tuesday. Aug. 17th at 9.30 
A. M. 

“ 17. Subpoena returned with service endorsed thereon. 

“ “ A ppcarancc of John F. McKay (specially only) 

for deft. Wm. /». Trask, filed. 

Appearance of John F. McKay, (specially only) 
for deft. John F. McKay, pro se. 


0—42Sla 
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duly published and a notice was mailed by the referee to John C. 
Ropes on May 11. 1899. The plaintiff was granted a discharge from 
bankruptcy on June 23. 1899. Mr. John C. Ropes received the 
notice from the referee, delivered it to the defendant, Trask, (who 
was acting as his attorney at that time) and the defendant Trask 
thereby became cognizant of the bankruptcy proceedings. 

Xinth . That after the death of John C. Ropes which occurred 
later in the year 1899. the defendant William R. Trask was ap¬ 
pointed executor and trustee under the will of said Ropes on Decem¬ 
ber 1. 1899 and subsequently became substituted for said Ropes as 
plaintiff in the suit on the $.‘>.000 note referred to above. 

101 Truth. That the plaintiff in 1901 subsequently moved to 
Washington, D. 0., and there met the defendant, John F. 

McKay. Later in 1909 the plaintiff, was instrumental in turning 
over said McKay to his bondsmen, and in so doing the plaintiff in¬ 
clined the lasting enmitv of said McKav. 

Eleventh. That the plaintiff is informed and believes and there¬ 
fore avers said McKay, seeking to injure the plaintiff, discovered the 
old suit of Ropes v. Karrick (on the $o.()00 mite) and representing 
himself as an attorney at law to said Trask at some time prior to 
Februarv. 1919 entered into an agreement with the defendant Trask 
to prosecute such suit, the said McKay by the terms of such agree¬ 
ment to pay expenses, do all the work and to receive one-third of 
anv amount that could be recovered; and that Trask should not 
settle the case without his (McKay’s) consent. 

Twelfth. On information and belief that the said Trask authorized 
the said McKay to appear as his attorney before the Supreme Judicial 
Court for Suffolk County and to make a motion for judgment in 
the case then pending (on the $ 0,000 note). In a hearing held 
before Justice Bralev on a pleas of bankruptcy (for which Arthur T. 
Johnson. Esq., entered a special appearance for James L. Karrick.) 
said McKay while purporting to act as Trask's attorney stated that he 
did not propose to ask for judgment against James L. Karrick, one 
of the defendants in that case. Subsequently at a hearing before* 
Justice Crosby (Justice Bralev having requested to be excused from 
hearing the case owing to pressure of another case he was 

102 engaged upon) the defendant McKay in moving to strike out 
all special pleadings and for judgment by default insisted 

on judgment against both the makers of the note (denying the state¬ 
ment previously made by him) and such judgment was entered 
and execution thereon was issued. 

Thirteenth. On information and belief that the defendant Trask 
refuses to disavow the action of McKay in denying the statement 
made by McKay in open court in order that by taking advantage 
thereof, he could obtain judgment against both the makers of said 
note. 

Fourteenth. That the defendant Trask is willing that the action 
should be dismissed as regards the plaintiff herein; and that the 
plaintiff' and the defendant Trask are both anxious for a speedy 
settlement and could soon come to an agreement; but that the de¬ 
fendant McKay under the terms of the said agreement with the de- 



WM. R. TRASK, EXR., ETC., VS. J. L. KARRICK. 


45 


fendant Trask refuses to permit the said Trask to act in an equitable 
manner, but maliciously and vexatiously insists that he alone has 
authority to settle or to agree to the dismissal of said action; and 
solely for the purpose of harassing the plaintiff herein with vexations 
and unnecessary litigation refuses to release said Trask from his 
agreement which is champertous, illegal and oppressive to the plain¬ 
tiff herein. 

Fifteenth. That by reason of the matters herein complained of 
the plaintiff already has had a judgment rendered against him 
through the fraud and conspiracy of the defendants; that he is 
threatened with further proceedings by the defendants who 
103 intend to do their utmost to damage his good name and credit; 

that he is unable to provide sufficient bond in proceedings in 
the nature of a writ or error or a writ of review to* stay the execu¬ 
tion in said case of Hopes v. Karriek; and that by reason of all the 
facts and circumstances above set forth the plaintiff has no adequate 
remedy at law, and is remediless in the premises unless this Court 
of Equity will protect his rights. 

Wherefore the plaintiff prays 


1. That a temporary injunction issue to remain in effect until the 
further order of this Court, restraining the defendants, their agents, 
servants and attorneys from 

a. Instituting or taking any proceedings or actions on account of 
the judgment and execution heretofore issued in the suit of Ropes 
v. Karriek. 


/>. Assigning, pledging or in any manner disposing of their alleged 
rights arising under said judgment and execution. 

2. That the foregoing injunction fie made permanent. 

3. That the said judgment (rendered in the suit of Ropes v. 
Karriek) be set aside as against James 1.. Karriek and that costs be 
assessed and an execution thereon issued against Trask in said case. 


4. That the defendants he ordered to surrender the said note for 
$5,000 which is in their possession, and that the defendants be 
ordered to indorse thereon a release of James L. Karriek from any 
and all liability as maker thereof. 

5. That the agreement between the defendants with regard to the 
prosecution of the suit of Ropes v. Karriek be declared void and 

ordered cancelled. 

104 0. That an accounting may be had of the damages and ex¬ 

penses already incurred hv the plaintiff as a result of the acts 
herein complained of, and that the defendants be ordered to pay 
the same. 

6. That the defendants be ordered to pay the cost of these pro¬ 
ceedings. 

7. That such other and further relief in the premises may be 
decreed as to this Honorable Court may seem just and proper. 


JAMES L. KARRICK, 
By Ilis Attorney. RICHARD C. EVARTS. 


JAMES L KARRICK. 
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District of Columbia, 

City of Washington: 


August 9th, 1920. 


Personally appeared Janies L. Karriek who being duly sworn made 
oath that he had read the foregoing bill of complaint and that the 
matters therein alleged are true, except those matters alleged to be 
upon information and belief, and as to them that he believes them to 
be true. 

[seal.] JOHN O. ALLEN, 

Xotary Public, District of Columbia. 


Commission expires April 15, 1925. 


105 [Endorsed:] 33000, Eq. (1.) Commonwealth of Massa¬ 
chusetts, Suffolk, ss. Supreme Judicial Court. In Equity. 
James L. Karriek, Plaintiff, v. William R. Trask and John F. Mc¬ 
Kay. Defendants. Bill of Complaint. Suffolk, ss. Supreme Ju- 
dicial Court. Filed Aug. 12. 1920. John F. Cronin. Clerk. 


10ti Commonwealth ok Massachusetts, 
Suffolk’, f<s: 


[ SEAL. ] 


To William K. Trask, of Boston, in the County of Suffolk, 
and John F. McKay, of Brookline, in the County of Nor¬ 
folk. both in said Commonwealth of Massachusetts, 
Greeting: 


We command you that you appear before our Supreme Judicial 
Court, at the Rules to be hoi den at Boston within our said County 
of Suffolk, on the first Monday of September next, then and there 
to answer to a Bill of Complaint exhibited against you in our said 
Court bv James L. Karriek of Washington in the District of Co- 
lumbia. 

And you are hereby notified to appear before some one of the 
justices of this Court, at the court house in said Boston, on Tuesday 
the seventeenth day of August, at 9.30 o'clock a. m., to show cause 
why an injunction should not issue as prayed for in said Bill of 
Complaint, and to do and receive what our said Court shall then and 
there consider in that behalf. 

Hereof fail not, under the pains and penalties in the law in that 
behalf provided. 

Witness, Arthur P. Kugg, Esquire, at Boston, the twelfth day of 
August in the year of our Lord one thousand nine hundred and 
twenty. 

JOHN F. CRONIN. 

Clerk ;. 

107 Norfolk, $#: 

Brookline, August 14, 1920. 

I this day summoned the within-named John F. McKay to appear, 
answer and show cause at Court as within directed, by leaving a true 
and attested copy of this precept at said McKay's last and usual place 
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of abode, said service was made at No. 102 Thorndike Street in said 
Brookline. 


Fees: 


RICHARD L. SHEDD, 

Deputy Sheriff. 


Service . 1.00 

Co])y . 1.00 

Travel .50 


$2.50 


Suffolk, ss: 

Boston, August 16, 1920. 

I this day summoned the within named William R. Trask to ap¬ 
pear and answer and show cause at Court as within directed by de¬ 
livering to him in hand an attested copv of this precept. 

JEREMIAH G. FENNESSEY, 

Deputy Sheriff. 

Fees: 


Service. 1.00 

Copy . 1.00 

Travel.10 


$ 2.10 

|Endorsed:] No. 33000, Eq. (2.) Subpoena (With Order to 
Show Cause). James L. Karriek vs. William R. Trask and John 
F. McKay. August 12, 1920. Suffolk, ss. Supreme Judicial Court. 
Filed Aug. 17, 1920. John F. Cronin, Clerk. 

108 (3.) 

Suffolk, ss .- 


Supreme Judicial Court, Aug. 17", 1920. 

No. 33000, Eq. 

James L. Karrick, PUT., 
v. 

Wm. R. Trask et ah, Dfts. 

rn the above action I appear Specially for Wm. R. Trask. 

JOHN F. McKAY, 

A tty. for Dft. 
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Suffolk, ss: 


Supreme Judicial Court. 


Filed Aug. 17, 1920. 


JOHN F. CRONIN, 

Clerk. 


109 [Endorsed:] No. 33,000, Eq. Commonwealth of Massa¬ 
chusetts, Suffolk, ss. Supreme Judicial Court. Karrick vs. 

Trask et al. Appearance. 

110 (4.) 

Suffolk, ss: 

Supreme Judicial Court, Aug. 17", 1920. 

No. 33000. Eq. 

James L. Karrick, Fill'., 
v. 

Wm. Ropes Trask et al., Dfts. 

In the above action 1 appear Specially for defendant John F. 
McKav. JOHN F. McKAY, Pro Sc. 

Suffolk, ss : 

Supreme Judicial (’ourt. 

Filed Aug. 17. 1920. JOHN F. CRONIN, 

Clerk. 

111 [Endorsed: | (4.) No. .‘13000, Eq. Commonwealth of 
Massachusetts. Suffolk, ss. Supreme Judicial Court. Kar¬ 
rick vs. Trask et al. Appearance. 

112 Commonwealth of Massachusetts. 

Suffolk, ss: 

Supreme Judicial Court. 

In Equity, 33000. 

James L. Karrick. Plaintiff, 
vs. 

William Ropes Trask and John F. McKay. Defendants. 

1)<f< ml ant's Dew urrer. 


1. And now comes the defendant, William Ropes Trask, and 
without waiving his special appearance filed herein demurs to the 
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plaintiff's Bill of Complaint, and for cause alleges that the plaintiff 
lias not set forth in said Bill any legal or equitable grounds for re¬ 
lief ; that said Bill of Complaint upon its face shows that the plaintiff 
has a complete and adequate remedy at law. 

2. That the allegations and matters in said Bill contained, in 
manner and form, are scandalous, libelous, and not sufficient in 
equity for the plaintiff to maintain said complaint, and that the 
defendant is not bound in equity to answer the same. 

Wherefore, by the insufficiency of said Bill of Complaint in the 
several allegations, paragraphs and prayers thereof the defendant 
pravs for judgment and costs. 

WILLIAM HOPES TRASK, 

Bv 11 is Attv., .IOIIN F. McKAY. 

• » 

This demurrer is based upon equitable grounds of defence, and 
is not merely intended for purposes of delay. 

• lid | Endorsed: | (’>.) Supreme Judicial Court. Equity No. 

33000. Karrick vs. Trask and McKav. Defendants’ De- 
murrer. Suffolk, ss. Supreme Judicial Court. Filed Sep. 7, 1020. 
John F. Cronin, Clerk. 

114 Commonwealth of Massachusetts, 

Suffolk, 


Supreme Judicial Court. 

In Equity. 33000. 

James L. Karrick, Plaintiff, 
vs. 

William Hopes Trask and John F. McKay, Defendants. 

Defendant'* Don Hirer. 

1. And now comes the defendant. John F. McKav, and without 

forth in said Bill any legal or equitable grounds for relief; that said 
Bill of Complaint upon its face shows that the plaintiff has a complete 
and adequate remedy at law. 

2. That the allegations and matters in said Bill contained, in man¬ 
ner and form, are scandalous, libelous, and not sufficient in equity 
for the plaintiff to maintain said Complaint, and that the defendant 
is not hound in equity to answer the same. 

Wherefore, by the insufficiency of said Bill of Complaint in the 
several allegations, paragraphs and prayers thereof the defendant 
pravs for judgment and costs. 

JOHN F. McKAY, 

Defendant Pro Se. 

7—1281a 


waiving his special appearance filed herein demurs to the plaintiff* 
Bill of Complaint, and for cause alleges that the plaintiff has not so 
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This demurrer is based upon equitable grounds of defence, and is 
not merely intended for purposes of delav. 

JOHN F. Me KAY. 

115 [Endorsed:] (0.) Supreme Judicial Court. Equity, No. 

33000. Karrick vs. Trask and McKay. Defendants’ De¬ 
murrer. Suffolk, ss. Supreme Judicial Court. Filed Sep. 7, 1920. 
John F. Cronin, Clerk. 

110 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court. 

In Equity. No. 33000. 

James L. Karrick 
v. 

William It. Trask and John F. McKay. 


Motion. 

Now comes the plaintiff and moves that the bill of complaint be 
taken as confessed against the defendant William R. Trask, and 
that the prayers of said bill and the relief therein sought he decreed 
accordinglv, for failure to appear in person or bv proper attornev. 

JAMES L. KARRICK, 

Rv IIis Attornevs. LOGAN, LYNE A WOODWORTH. 

117 [Endorsed:] (7.) Commonwealth of Massachusetts, Suf¬ 
folk. ss. Supreme Judicial Court. In Equity. No. 33000. 

James h. Karrick v. William R. Trask and John F. McKay. Mo¬ 
tion. Suffolk, ss. Supreme Judicial Court. Filed Sep. 22. 1020. 
John F. Cronin, Clerk. 

118 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court. 

In Equity. #33000. 

James L. Karrick 
vs. 

William Ropes Trask and John F. McKay. 

Motion to Dismiss Bill of Complaint. 

And now conies the defendants in the above entitled cause and 
moves to dismiss the plaintiff's ‘‘Bill of Complaint,” and for cause 
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alleges: that said plaintiff has failed to comply with Rule 10 of this 
Honorable Court. WILLIAM ROPES TRASK, 

Bv His Attv., JOHN F. McKAY. 

JOHN F. McKAY, 

Deft., Pro Se. 

110 [Endorsed:] (8.) In Equity. 88000. James L. lvar- 
rick vs. William Ropes Trask and John F. McKay. Motion 
to Dismiss Bill of Complaint. Suffolk, ss. Supreme Judicial Court. 
Filed Sep. 24, 1020. John F. Cronin, Clerk. 


120 

Suffolk, ss ; 


( 0 .) 

Supreme Judicial Court, October 2, 1020. 
No. 83000, Eq. 

James L. Karrick, Pill'., 


William R. Trask et al., Dft-. 

In the above action we appear for William R. Trask one of the 
defendants. 

HILL, BARLOW <fc HOMANS. 

Suffolk, .s*: 

Supreme Judicial Court. 


Filed Oct. 2. 1020. 


JOHN F. CRONIN. 

Clerk. 


121 [Endorsed:) (9.) No. 88000, Eq. Commonwealth of 
Massachusetts, Suffolk, ss. Supreme Judicial Court. Kar¬ 
rick vs. Trask et al. Appearance. 

122 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court. 

No. 33000, Eq. 


James L. Karrick 
vs. 

William R. Trask et al. 

Intcrlocutorjj Decree. 

This cause came on to be heard at this sitting and was argued by 
counsel, and thereupon, upon consideration thereof, it is ordered, 
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adjudged and decreed that all ]►leadings, heretofore filed in said 
cause by the defendants, l e. and the same hereby are, expunged 
from the record: and it is further ordered that the defendants tile 
an answer on or before Wednesday, next, and the cause be set down 
for a hearing on the merits on Friday, October 15, 10*20. 

Kv the Court. 

JOHN F. CRONIN, 

Clerk . 

October 8, 1020. 

123 | Endorsed:) (10.) No. 38000, Eq. Commonwealth of 
Massachusetts. Suffolk, ss. Supreme Judicial Court. James 

L. Karrick vs. William R. Trask et al. Interlocutory Decree. Oc¬ 
tober 8, 1020. (Fierce, J.) 

124 Commonwealth of Massac husetts, 

Suffolk, ss: 


Supreme Judicial Court. 
In Equity. #33000. 


James E. Karrick 


William R. Trask and John T. McKay. 

Motion to Amend the Demurrer of tin Defendant William T. Trask. 

And now comes the defendant, William R. Trask, and moves that 
this Honorable Court permit him to withdraw the demurrer hitherto 
purporting to have been tiled on his behalf and substitute therefor 
the following: 

In the above entitled ease the defendant. W illiam R. Trask, 

demurs to the bill of complaint on the ground that it sets forth no 

facts entitling the plaintiff to relief in equity. 

F,v His Attomevs. Ill EL. BARLOW’ HOMANS. 

• * 

I. Robert Homans, one of the attorneys for the defendant. William 

R. Trask, hereby certify that the within demurrer is not intended 

• • 

for delay. 

ROBERT HOMANS. 


125 | Endorsed: | (11.) Commonwealth of Massachusetts, 

Suffolk, ss. Supreme Judicial Court. In Equity. #33000. 
James E. Karrick vs. William R. Trask et al. Oct. 18, 1920. De¬ 
murrer sustained. Edward F. Fierce, J. S. J. C. Amended demurrer. 
Suffolk, ss. Supreme Judicial Court. Filed Oct. 11, 1920. John 
F. Cronin, Clerk. 
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120 Commonwealth of Massachusetts, 
Suffolk, ss: 

Supreme Judicial Court. 

In Equity. No. 33000. 

James L. Karrick 
v. 

William R. Trask et al. 
A nxtver. 


And now comes the defendnt. Trask, and without waiving the de¬ 
murrer hitherto tiled hy him. makes answer to tlie hill of complaint 
as follows: 


1. This defendant is ignorant as to ihe allegations contained in 
paragraph 1 of the hill of complaint and leaves the plaintiff to prove 
the same if material. 

*2. This defendant admits the allegations contained in paragraph 
second of the bill. 

3. This defendant admits the allegations contained in paragraph 
third of the hill. 

4. This defendant is ignorant as to the truth of the allegations 
contained in paragraph fourth of the hill of complaint except that 
he is informed and 1 elieves that the plaintiff was a resident of Massa¬ 
chusetts at the time of the foreclosure sale referred to in said fourth 
paragraph. 

5. For the purposes of this case, this defendant admits the allega¬ 
tions contained in the fifth paragraph of the hill except that he 
denies that the property therein referred to was sold without the 

knowledge of the plaintiff. 

127 (>. For the purposes of this case, this defendant admits the 

allegations contained in paragraph sixth of the bill of com¬ 
plaint except that he neither admits nor denies the allegations 
therein contained concerning the service of the writ therein referred 
to and leaves the plaintiff to prove the same and except that he 
denies that the trustees therein named knew that the makers of the 
note therein referred to no longer resided in Massachusetts. 

7. This defendant admits the allegations contained in the first, 
sentence in paragraph seventh of the bill. He denies the allegations 
contained in the second sentence of this paragraph seventh. 

8. As to the allegations contained in the eighth paragraph of the 
hill, this defendant is ignorant concerning the truth of the same 
and leaves the plaintiff to prove the facts so alleged except that this 
defendant admits that both he and Mr. Ropes did become cognizant 
of the bankruptcy proceedings referred to in said paragraph at some 
time while they were pending. 
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9. This defendant admits the allegations contained in paragraph 
ninth of the bill. 

10. This defendant has no knowledge concerning the allegations 
contained in paragraph tenth of the bill and leaves the plaintiff to 
prove the same if material. 

11. This defendant admits those allegations of paragraph eleventh 

of the bill which state that the defendant McKay repre- 

128 sented himself as an attornev at law to this defendant at 

%> 

some time prior to February 10, 1010 and entered into an 
agreement with this defendant to prosecute the suit referred to in 
said paragraph upon the terms therein alleged except that this 
defendant specifically denies that he made any agreement with said 
McKay that he would not settle any claim he might have against 
the plaintiff without said McKay’s consent. Save as aforesaid, the. 
defendant can neither admit nor deny the allegations contained in 
paragraph eleventh and leaves the plaintiff to j trove the same. 

12. This defendant admits the allegations contained in the first 
sentence of paragraph twelfth of the hill. As to the other allega¬ 
tions in paragraph twelfth, the defendant can neither admit nor 
denv the same as he has not sufficient knowledge thereof so to do 
except that he admits that judgment was entered and execution 
thereon issued as set forth in paragraph twelfth. 

Iff. This defendant denies the allegations contained in paragraph 
thirteenth of the bill. This defendant has not sufficient information 
as to whether or not said McKay made the statements attributed 
to him in said paragraph thirteenth to enable the defendant to 
either affirm or disavow said McKay’s action. 

14. Tins defendant denies that he is willing that his judgment 
against the plaintiff shall he set aside or dismissed. This defend¬ 
ant says that he knows no reason why the plaintiff should not pay 

the judgment which this defendant holds against him. This 
120 defendant denies that he is under the control of said McKay 
in any way with respect to the enforcement of the judg¬ 
ment recovered by this defendant against the plaintiff. This 
defendant admits that the defendant McKav claims that this defend- 
ant has no right to agree to a satisfaction of the judgment against 
the plaintiff without the consent of said McKay. This defendant, 
as far as the plaintiff is concerned, denies that any agreement he 
has made with said McKay is champertous, illegal and oppressive 
to the plaintiff. 

15. This defendant denies that he obtained judgment against the 
plaintiff through any fraud or conspiracy on the part of this defend¬ 
ant and further denies that he has anv intention of damaging the 
good name and credit of the plaintiff but he admits that he pro¬ 
poses to enforce the judgment which lie has obtained against the 
plaintiff bv all proper proceedings. Save as aforesaid, this defend¬ 
ant has not sufficient information to admit or denv the other allega¬ 
tions contained in said paragraph fifteenth of the bill and leaves the 
plaintiff to prove the same if material. 

By ITis Solicitors, TULL. RARI.OW & TTOMAXS. 
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130 [Endorsed:] (1*2.) Commonwealth of Massachusetts. Suf¬ 
folk, ss. Supreme Judicial Court. In Equity. No. 33000. 

James L. Ivarrick vs. William R. Trask et al. Answer. Suffolk, ss. 
Supreme Judicial Court. Field October 11, 1920. John F. Cronin, 
clerk. 

131 Commonwealth of Massachusetts, 

Suffolk', ss: 

Supreme Judicial Court. 

Equity. No. 33000. 

James L. Karrick 
vs. 

William Ropes Trask and John F. McKay. 


Defendant McKay’s Answer. 


And now comes the defendant, John F. McKay, and without waiv¬ 
ing his special appearance and demurrer tiled herein, answers as 
follows: 


1. As to allegations in paragraph 4 of the plaintiff’s Bill of Com¬ 
plaint, the defendant neither admits nor denies the same, but leaves 
11 u“ plaintiff to his proof at trial. 

2. As to allegations in paragraph 5, the defendant neither admits 
nor denies said allegations, but leaves the plaintiff to prove the same 
at trial. 

3. As to paragraph 0 of the plaintiff’s Bill, the defendant neither 
admits nor denies the same, but leaves the plaintiff to prove his 
allegations at trial. 

4. As to paragraph 7 of plaintiff’s Bill, the defendant neither 
admits nor denies the same, but leaves the plaintiff to prove the 
same at trial. 

5. As to allegations in paragraph 8 of plaintiff’s Bill, the 
132 defendant neither admits nor denies the same, but leaves the 
plaintiff to prove the said allegations at trial. 

0. As to allegations in paragraph 9 of plaintiff’s Bill, the defend¬ 
ant neither admits nor denies the same, but leaves the plaintiff to 
prove the same at trial. 

7. As to allegations in paragraph 10 of plaintiff’s Bill, the 
defendant alleges that the same are false, untrue and without any 
foundation in fact: that in truth the defendant McKav has no 
enmity toward the plaintiff; that when in Washington, I). C., in 
August last he met the plaintiff and his wife, and had a long confer¬ 
ence with them in relation to settlement of two judgments against 
them, issuing from the Supreme Court of Vermont and the Supreme 
Judicial Court of Massachusetts, said judgments amounting in all 
to more than Twenty-five thousand ($25,000) dollars, wherein the 
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said James L. and Henrietta B. Karriek were defendants, and 
William Ropes Trask executor and trustee was plaintiff; that on 
leaving the said Karrieks they shook hands and were all, apparently, 
on the host of terms; that there is now pending before the Courts of 
Vermont an action of contract to recover a large sum of money from 
the present plaintiff Karriek, wherein the present defendant McKay 
is plaintiff and the present plaintiff Karriek is defendant, and the 
defendant McKay alleges that these proceedings and allegations 
contained in paragraph 10 are made by the plaintiff Karriek for 
the sole purpose of injuring, harrassing and annoying the defend¬ 
ants McKay and Trask in the collection of valid judgments alcove set 


forth. 

133 8. As to allegations in paragraph 11 of plaintiff’s Bill, the 
defendant McKay alleges that the same are false, untrue, 

scandalous and without any foundation in fact, and this he the 
defendant is ready to prove at trial. 

9. As to allegations in paragraph 12 of plaintiff’s Bill, the de¬ 
fendant says that William Ropes Trask, a co-defendant herein, did 
employ him. the said McKay, to prosecute said suit without any 
agreement as to compensation; and alleges that the records of this 
honorable Court fully set forth said proceedings; that the allegations 
as to defendant’s agreeing not to ask for judgment against James L. 
Karriek are false and without any foundation in fact, together with 
all other allegations therein contained—in said paragraph 12. 

10. As to allegations in paragraph 13 of plaintiff’s Bill, the de¬ 
fendant McKay denies absolutely any conversation or agreement 
with the said Trask as to judgment against James L. Karriek. as 
it was well understood and agreed that the said McKay, acting for 
and in behalf of said Trask, should make every effort in his power 
before this honorable Court to secure or recover a valid judgment 
against the said James L. Karriek and his wife Henrietta Brewer 
Karriek. 

11. As to allegations in paragraph 14 of plaintiff's Bill, the de¬ 
fendant McKay alleges, and is ready to prove at trial, that each and 
every allegation contained in said paragraph 14 is false, untrue 
and without any foundation in fact: that this defendant has done 
everything in his power to settle said judgments against James I.. 
Karriek and Henrietta Brewer Karriek. in that lie has offered a 

fair and equitable settlement: hut that the plaintiff, Karriek, 

134 has refused to settle on any just basis: that throughout these 
several proceedings before the Courts of Vermont and this 

Commonwealth he has emploved fourteen attornevs. maiiv of them 
men of high standing in their profession, who have since withdrawn 
from said cases; and the said Karriek has boasted openly that he 
would never pay judgments if he could avoid the same. 

12. As to allegations in paragraph 15 of plaintiff's Bill, the defend¬ 
ant alleges that each and every allegation contained therein with 
reference to said valid judgment of this honorable Court (in the 
sum of $12,946.30) is absolutely false, malicious and scandalous, 
and known to the plaintiff as such; that tin* same are without any 
foundation in fact, and this the defendant is ready to prove at trial. 
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And for further answer to said paragraph 15, the defendant alleges, 
and is ready to prove at trial, that the plaintiff Karrick is more than 
able to provide such bond or bonds as may he necessary in proceed¬ 
ings on a writ of error or writ of review, in a Court of law; that the 
plaintiff is, in fact, a man of wealth, and known as such in the com¬ 
munity where he resides; that the said plaintiff and his counsel, well 
knowing all the foregoing facts and circumstances, have entered into 
and conspired together to bring groundless proceedings in equity 
to harrass and an-oy the defendant, they well knowing that they have 
a complete, plain and adequate remedy at law, and are not entitled 
to relief in this Court. 

And for further answer to said paragraph 15, of the plaintiff’s 
Hill, the defendant alleges that allegations in paragraphs 4 
135 to 15 inclusive are false, malicious and scandalous; that the 
same show on their face the plaintiff’s bad faith, and that his 
sole purpose is to defeat a just and lawful claim and collection or 
satisfaction of a valid judgment of this Court. 

Wherefore the defendant prays that upon the allegations and 
facts above set forth, the said plaintiff’s Hill of Complaint be dis¬ 
missed and for costs. 

JOHN F. McKAY, 

Defendant, pro Se. 


136 [Endorsed:] (13.) Equity, No. 33000. Supreme Judicial 
Court. James L. Karrick vs. William Hopes Trask and John 
F. McKay. Deft. McKay’s Answers. Suffolk, ss. Supreme Ju¬ 
dicial Court. Filed Oct. 13, 10*20. John F. Cronin, Clerk. 


137 Commonwealth of Massachusetts, 
Suffolk, ss: 

Supreme Judicial Court. 
In Equity. No. 33000. 
James L. Karrick 


v. 

William R. Trask and John F. McKay. 

Plaintiff's Joinder of Issue. 

Now comes the plaintiff in the above entitled cause and joins 
issue on the defendants’ answers therein. 

By Ilis Attorneys, LOGAN, LYNE & WOODWORTH. 

138 [Endorsed:] (14.) Commonwealth of Massachusetts, Suf¬ 
folk, ss. Supreme Judicial Court. In Equity. No. 33000. 
James L. Karrick v. William R. Trask and John F. McKay. Plain¬ 
tiff’s Joinder of Issue. Suffolk, ss. Supreme Judicial Court. Filed 
Oct. 15, 1920. John F. Cronin, Clerk. 

8—1281a 
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139 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court. 

No. 33000, Eq. 

James L. Karrick 
vs. 

William R. Trask et al. 

Interlocutory Decree Sustaining Demurrer. 

This cause came on to be heard at this sitting upon the demurrer 
of the respondent, William R. Trask, and was argued by counsel, 
and thereupon, upon consideration thereof, it is ordered, adjudged 
and decreed that the demurrer be, and the same is hereby sustained. 
Bv the Court. 

JOHN F. CRONIN, 

October 18, 1920. Clerk. 

140 [Endorsed:] (13.) No. 33000, Eq. Commonwealth of 

Massachusetts, Suffolk, ss. Supreme Judicial Court. Janies 

L. Karrick vs. William R. Trask et al. Interlocutorv Decree Sus- 

% 

taining Demurrer. Oct. IS, 1920. (Pierce, J.) 

141 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court. 

In Equity. No. 33000. 

James L. Karrick 
v. 

William R. Trask and John F. McKay. 


Plaintiff's Appeal. 

Now comes the plaintiff in the above-entitled cause and appeals 
from the interlocutory decree sustaining the defendant's demurrer 
to the plaintiff’s bill to the Supreme Judicial Court of the Com¬ 
monwealth. 

Bv Ilis Attorneys, LOGAN, LYNE & WOODWORTH. 

% %i r 


142 [Endorsed:] (10.) Commonwealth of Massachusetts, Suf¬ 
folk, ss. Supreme Judicial Court. In Equity. No. 33000. 
James L. Karrick v. William R. Trask & John F. McKay. Plain- 
tiff’s Appeal. Suffolk, ss. Supreme Judicial Court. Filed Oet. 
20. 1920. John F. Cronin. Clerk. 
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143 Commonwealth of Massachusetts, 
Suffolk, ss: 

Supreme Judicial Court. 

In Equity. No. 33000. 

Karrick 

vs. 

Trask et al. 

Final Decree. 


This case came on to he heard at this session and was argued by 
counsel and, the plaintiff* not desiring to amend his bill of com¬ 
plaint, it is ordered, adjudged and decreed that the bill be dismissed 
with costs as taxed by the clerk in the sum of $13.16 for which 
execution shall issue. 

By the Court. 

JOHN F. CRONIN, 

Clerk. 

November 5, 1920. 

144 | Endorsed :J (IT.) Commonwealth of Massachusetts, Su¬ 
preme Judicial Court. In Equity. No. 33000. Karrick vs. 

Trask et al. Final Decree. (Jenney, J.) (Nov. 5, 1920.) The 
within may be tiled. I>ogan. Lyne & Woodworth, Solicitors for 
complainant. 

145 Commonwealth of Massachusetts, 

Suffolk, ss: 

Supreme Judicial Court for Suffolk County. 

In Equity. No. 33000. 

James L. Karrick 
v. 

William R. Trask and John F. McKay. 

Plaintiff’s Appeal. 

Now comes the plaintiff in the above entitled action and appeals 
from the final decree sustaining the defendant's demurrer to the 
plaintiff’s bill to the Supreme Judicial Court of the Commonwealth. 
By His Attorneys, LOGAN, LYNE & WOODWORTH. 

146 [Endorsed:] (18.) Commonwealth of Massachusetts, Suf¬ 
folk, ss. Supreme Judicial Court for Suffolk County. In 
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Equity. No. 33000. Janies I.. Ivan irk v. William R. Trask and 
John F. McKay. Plaintiff's Appeal. Suffolk, ss. Supreme Judicial 
Court. Filed Nov. 13, 1020. John F. Cronin, Clerk. 

147 Commonwealth ok Massachusetts: 

Supreme Judicial Court for the Commonwealth, at Boston, Mav *27, 

1921. 

In the Case of 

James L. Karrick 

vs. 

William R. Trask et al., 

pending in the Supreme Judicial Court for the County of Suffolk: 

< Ordered, that the clerk of said court in said county make the follow¬ 
ing entry under said case in the docket of said court, viz., Decree 
affirmed with costs. 

By the Court. C. II. COOPER, 

Clerk-. 

Mav 27, 1921. 

Copy. Attest: --. 

Prief Statement of the Ground* anil Heaton* of the Decision. 


See Opinion on File. 

14<S [Endorsed:] (19.) 33000, Eq. No. 1949. Supreme 

Judicial Court for the Commonwealth. Rescript. Suffolk 
County. James L. Karrick vs. Win. R. Trask et al. Suffolk, ss. 
Supreme Judicial Court. Filed Mav 31. 1921. John F. Cronin. 
Clerk. 


149 Commonwealth of Massac in setts. 

Suffolk, **: 

Supreme Judicial Court. 

In Equity. No. 33000. 

James L. Karrick, Plaintiff, 
vs. 

William R. Trask and John F. McKay, Defendants. 

Plaintiff's Motion to Amend Pill of Complaint. 

Now comes the plaintiff in the above entitled action and moves that 
he he allowed to amend his hill of complaint by striking out para¬ 
graph Twelve thereof and substituting the following: 



WM. R. TRASK, EXR., ETC., VS. J. L. KARRICK. 


G1 


“Twelfth. On information and belief that the said Trask au¬ 
thorized the said McKay to appear as his attorney before the Supreme 
Judicial Court for Suffolk County, and to make a motion for judg¬ 
ment in said case of Ropes v. Karrick. That thereupon Arthur T. 
Johnson, Esq., of Boston, entered a special appearance in behalf of 
James L. Karrick as follows: 

“1 appear specially for James L. Karrick for the purpose of moving 
to dismiss, pleading discharge in bankruptcy, pleading judgment in 
the State of Vermont.” Said Johnson then filed a motion to dis¬ 
miss on the ground that the court had no jurisdiction because of lack 
of prosecution. The court denied this motion, and Johnson there¬ 
upon filed a plea setting up the bankruptcy of Karrick and the 
pending in Vermont of a suit between the same parties on 
1 oO the same note. Said plea recited as follows: 


“The defendant, appearing specially by counsel for the 
purpose of setting up the following matters and without waiving 
his motion to dismiss-” The Court refused to hear said Johnson 


on this plea under a special appearance and McKay stated in open 
court that he did not purpose to ask for judgment against James L. 


Karrick. 


Later before another justice 


said McKay denied the state¬ 


ment he had previously made in open court and moved for judgment 
against both the defendants, and Johnson refusing to appear 
generally, on motion of McKay the court made the following order: 
“This ease came on to he heard at this sitting and was argued by 
counsel, and thereupon upon consideration thereof, it is ordered that 
the motions filed by the defendants, who appeared specially for that 
purpose, are ordered stricken from the files. And it is further ordered 
that the special answer of the defendant, Henrietta Brewer Karrick, 
and the answer of James L. Karrick be stricken from the files; and 


that judgment be entered for the plaintiff on the declaration.” Judg¬ 
ment was therefore entered in accordance with the terms of the order 


and execution thereon issued. 

Bv Ilis Attorneys, BOHAN. LYXE and WOODWORTH. 


lol 

James 


[Endorsed: | (20.) Commonwealth of Massachusetts, Suf¬ 
folk. ss. Supreme Judicial Court. In Equity. No. 33000. 
L. Karrick. Plaintiff, vs. William R. Trask and John F. 


McKay, Defendants. Plaintiff’s Motion to Amend Bill of Complaint. 
Suffolk, ss. Supreme Judicial Court. Filed June 0. 1921. John 
F. Cronin, Clerk. 
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Commonwealth of Massachusetts, 
Suffolk, ss: 

Supreme Judicial Court. 


No. 33000, Eq. 

James L. Karrick 
vs. 

William R. Trask and John F. McKay. 


Decree Penning Plaintiff's Motion to A mewl Bill of Complaint. 

This cause came on to he heard at this sitting upon the plaintiffs 
motion to amend the Hill of Complaint, after rescript from the Full 
Court, and was argued by counsel, and thereupon, upon consideration 
thereof, it is ordered, adjudged and decreed that said motion he. and 
the same hereby is. denied. 


By the Court. 
June 16, 1921. 


JOHN F. CRONIN. 

Clerk. 


153 [Endorsed:] (21.) No. 33000. Commonwealth of Massa¬ 
chusetts, Suffolk, ss. Supreme Judicial Court. James L. 
Karrick, vs. William R. Trask, and John F. McKay. Decree Deny¬ 
ing Plaintiff’s Motion to Amend Bill of Complaint. .Turn' Hi. 1921. 
(Crosbv, J.) 


154 Commonwealth of Massachusetts, 
Suffolk, ss: 

Supreme Judicial Court. 
In Equity. No. 33000. 


.Tames L. Karrick 


vs. 

William R. Trask and John F. McKay. 


Final Decree. 


This case came on to be heard after rescript and upon consideration 
thereof, adjudged and decreed that the final decree dismissing the 
bill with costs be affirmed with costs as taxed by the clerk in the 
sum of $42.49 for which execution shall issue. 

Bv the Court. 

JOHN II. FLYNN, 

July 5, 1921. /Issf. Clerk. 


WM. R. TRASK, EXR., ETC., VS. J. L. KARRICK. 
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155 [Endorsed:] (22.) Commonwealth of Massachusetts, 
Suffolk, ss. Supreme Judicial Court. Equity #33000. 

James L. Karriek, vs. Win. R. Trask & J. F. McKav. Final Decree. 
(De Courcv J.) The within decree may be allowed. Logan, Lyne 
& Woodworth, Attys. for Plff. 

156 Commonwealth of Massachusetts, 

Suffolk•, ss: 

Supreme Judicial Court. 

No. 33000, Eq. 


I, John F. Cronin, Clerk of the Supreme Judicial Court within 
and for the County of Suffolk and Commonwealth of Massachusetts, 
do hereby certify that the foregoing papers are an exemplification 
of the record in the case of .Tames L. Karriek, Plaintiff, vs. William 
R. Trask and John F. McKay, Defendants, in said Supreme Judicial 
Court determined. 


In testimony where- I have hereunto set my hand and affixed the 
seal of this Court at Boston this seventeenth day of October in the 
vcar of our I^ord one thousand nine hundred and twcntv-two. 

[seal.] JOHN F. CRONIN, 

Clerk. 


15; 


[ Endorsed: | No. 33000, Kq. Commonwealth of Massa¬ 


chusetts, Suffolk, ss. Supreme Judicial Court. James L. 
Karriek, Plaintiff, vs. William R. Trask and John F. McKay, De- 
fondants. Certificate. 


158 Thereupon counsel for plaintiff moved the Court to strike 
out all the evidence with respect to the matters of bankruptcy 
and the Vermont- adjudication and the Court granted said motions 
and allowed defendant an exception to each of said rulings. 

Thereupon counsel for the defendant upon the foregoing, which 
was all the evidence in the case, moved the Court to direct the Jury 
to bring in a special verdict that on November 12, 1805, the place 
at which summons in the suit was attempted to be made upon the 
defendant was not the last and usual place of abode of the defendant, 
James L. Karriek: that the Court granted said motion and so directed 
said Jury, to which action of the Court the plaintiff then and there 
duly excepted. 

Thereupon the Court stated that it would hold the judgment sued 
on void and directed the Jury to return a verdict for the defendant, 
to which action of the Court the plaintiff then and there duly ex¬ 
cepted. 

After the noting of the said exceptions hereinbefore set forth, and 
the making the same a part of the record, which is also made a part 
hereof, and because the matters and things hereinbefore recited are 
not matters of record, and in order that the plaintiff may have his 
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case reviewed on appeal 1 »y the proper Court, tlie plaintiff, by his 
attorney, moves the Court to sign and seal this, his hill of exceptions, 
to have the same force and effect as if it and every one of said ex¬ 
ceptions had been separately signed and sealed, which motion is 
bv the Court granted; and thereupon the defendant tenders this, 
his bill of exceptions, and requests the Court to sign and seal the 
same according to the statute in such cases made and provided, and 
it is accordingly done, now for then, this ll)th dav of November 
A. D. 1924. 

F. C. SIDDOXS, | seal. | 

Justice. 

OK. 

A. IIELLEX. 

C. II. MERILLAT. 


159 

tions. 
D. C. 


[Endorsed: | No. (>5790. William It. Trask. Executor, etc., 
Plaintiff, vs. James L. Karrick, Defendant. Bill of Excep- 
Arthur Ilellen, Lawyer, Colorado Building, Washington, 


Endorsed on cover: District of Columbia Supreme Court. No. 
4281. William Ropes Trask, exr., iVc.. appellant, vs. James L. 
Karrick. Court of Appeals. District of Columbia. Filed Jan. 14, 
1925. Henry W. Hodges, clerk. 
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In the 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

January Term, 1925 


William Ropes Trask, 

Executor and Trustee of the Estate 
of John C. Ropes, Deceased, 

A ppcllant, 


v. No. 4281. 


V. 

James L. Karrick, 


A ppcller. 


BRIEF OX BEHALF OF APPELLANT 


STATEMENT OF THE CASE 


The appellant, plaintiff below, sued the appellee, 
defendant below, to recover the sum of $12,940.36 
damages, and $31.88 costs, with interest thereon from 
the 29th day of January, 1920 (R. pp. 1 and 2). 

The cause of action is based on a judgment rendered 
January 29, 1920, for the above sum by the Supreme 
Judicial Court of the Commonwealth of Massachusetts 
in and for the County of Suffolk, in favor of the ap¬ 
pellant against the appellee (R. pp. 13 and 29). 

To the declaration on this judgment two pleas were 
tiled by the appellee and remain in the case, one mil tirl 
record (R. p. 3) and the other a plea purporting to he 
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to tin* jurisdiction of the Massachusetts Court to ren¬ 
der the judgment (R. pp. 3-8), on which pleas issue 
was joined. 

At the trial appellant introduced in evidence an ex¬ 
emplified copy of the Massachusetts proceedings, 
showing the rendition of the above judgment and exe¬ 
cution thereon, and rested (R. pp. 11-32). 

The material portions of these Massachusetts pro¬ 
ceedings disclose the following facts: 


Tliev show the issuance of an attachment and a 
summons against James L. Karriek under date 
of November 11, 1893 ( R. p. 13); a return by the 
deputy sheriff on the same date that an attach¬ 
ment of all of his real estate in Norfolk Countv 

• 

had been made, and that on November 12, 1895, 
he left a summons of the writ for James L. Kar- 
rick and Henrietta R. Karriek “at their last and 
usual place of abode in this Commonwealth, known 
to me” (R. p. 14). < )n December 2, 1893, there was 
filed by John C. Ropes and Charles B. Wells, 
Trustees under the will of Samuel S. Allen against 
James L. Karriek and Henrietta Brewer Karriek 
a declaration on a promissory note for $5,000 
made bv James L. Karriek and Henrietta Brewer 
Karriek to the order of the said trustees (R. p. 
15). 


There next appears a motion filed February 21, 
1919, to substitute William Ropes Trask, executor, 
etc., the present appellant, for John C. Ropes, etc., 
the original plaintiff (R. p. 1(5), which was allowed 
March 4, 1919 (R. p. 17). This was followed by a 
motion for judgment bv default, filed bv the plain¬ 
tiff March 11, 1919 (R. p. 18). On May 5, 1919, 
there was filed the following paper (R. p. 18): “In 
the above action I appear specially for James L. 
Karriek for the purpose of moving to dismiss, 
pleading discharge in bankruptcy, pleading judg- 
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ment in the State of Vermont. Arthur T. Johnson, 
412 Barristers Hall.” 

Oil the same date there was filed bv James L. 

Karriek, through counsel, Arthur T. Johnson, an 

answer setting up (1) a discharge in bankruptcy 

obtained by the defendant under date of June 23, 

1800, and (2) a judgment rendered in his favor 

bv the Chittenden Countv Court of the State of 
• •• 

Vermont, purporting to be on the same cause of 

action (R. pp. 19 and 20). There was also filed on 

the same dav bv him a motion to dismiss the action 
• • 

for failure to prosecute (R. p. 24). 

This was followed by a motion filed January 13, 
1920, by Trask that ali pleadings of the defendant 
be stricken from the files and that judgment be 
entered for him (R. pp. 25, 20 and 27). On Janu- 
arv 29, 1920, there appears the following order 
(R. p. 29): 

“This case came on to be heard at this sitting 
and was argued by counsel and thereupon upon 
consideration thereof it is ordered that the mo¬ 
tions filed by the defendants who appeared 
specially for that purpose are ordered stricken 
from the files. And it is further ordered that the 
special answer of the defendant, Henrietta Brewer 
Karriek, and the answer of James L. Karriek, he 
stricken from the files and that judgment be en¬ 
tered for the plaintiff on the declaration.” 

On February 3, 1920, the attorney for James L. 
Karriek excepted to the order of the Court (R. p. 
29), which exception was overruled and execution 
ordered to issue on February 17, 1920 (R. p. 30). 
On the next dav execution was issued (R. pp. 31 
and 32). 

After the introduction in evidence of the exempli¬ 
fied copy of the above judgment, the appellant having 
rested, the appellee, as a witness on his own behalf, 
thereupon testified that he had been a resident of 


4 


Washington since 1898; that ho had lived in Boston, 
Suffolk County, Massachusetts, prior to 1893; that he 
lived in Brookline, Norfolk County, Massachusetts, in 
1894 and until January, 1895, in a house on Monmouth 
Street, which property was bought by him (and over 
the mortgage note for which the suit in Massachusetts 
arose), paying $3,000 down and assuming a mortgage 


for the balance; that he was threatened with tubercu¬ 
losis and was obliged to leave for Colorado in Janu¬ 
ary, IS!>5, and never returned to the Monmouth Street 
house, his wife leaving a month later and moving the 
furniture: that he had no abode in Massachusetts there¬ 
after; that he hoped to be better in three months and 
be able to come back and close up his business; that he 
went back to Boston in July, 1895, against the orders 
of his doctors and went to the Monmouth Street house; 
that the house was idle; that he had no key but looked 
in and saw no furniture there; that he had no place of 
regular living when In* came back and stopped at a 
hotel; that the doctor told him he was risking his life 
to go back even for a short time: that he lived in Colo¬ 
rado for several years (K. pp. 32 and 33). 

Appellee was asked regarding a petition in bank¬ 
ruptcy filed by him in 1899, to which appellant objected. 
IIis objection was overruled without prejudice and he 
testified that he filed a petition in bankruptcy in Colo¬ 
rado and was discharged (R. p. 34). There was then 
introduced in evidence a duly certified transcript of 
the bankruptcy proceedings, showing adjudication and 
discharge and the listing of the note sued on in Massa¬ 
chusetts (R. p. 34). 

Appellee, over objection of appellant testified that 
he had been sued in Vermont bv Trask on the same 
matter, and there pleaded bankruptcy and after testi- 
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mony, there was a decision in his favor (R. pp. 34-35). 

Witness further testified that his wife joined him 
in April, 1895, and they lived on a ranch; that he 
lived in Colorado until October, 1898, and he came to 
Washington but he went back to Colorado and stayed 
until 189!); that he voted there in 189b; that he was 
never personally served in Massachusetts in the case. 

I pon cioss-examnation witness was asked concern¬ 
ing certain testimonv he had given in a suit filed in 
Vermont by William Ropes Trask against him. He 
stated that he did not recall testifying that he in¬ 
tended to return to Massa< husetts when he left in 


1895; that he hoped and expected that he would get 
better and be able to return; that he did not remem¬ 
ber testifying that he always expected to go back to 
Boston, but that when he went to Colorado he did not 
intend to take up a permanent home (R. p. 35). 

llemietta B. Karrick, wife of James L. Karrick, 

testified that tliev had lived for more than a vear in 

• • 

the Monmouth Street house; that in 1894 Ik* was 
stiicken with ttibeicuh sis and in .January, 1895, lit* 
went to Colorado; that slu* remained in Massachusetts 


until February, 1895, and that some of the furniture 
was sent to Colorado, some to Washington and a small 
amount stored in a suburb of Boston; that after she 
left the house was never occupied by them; that she 
later joined Mr. Karrick in Colorado and they lived 
< ontinuouslv in that state; that some of the furniture 
was left in Roxbuiy, Suffolk County, until 189(5 or 
1897 (R. p. 36). 

Thereupon appellee offered in evidence the deposi¬ 
tion of Arthur T. .Johnson. This was objected to by 
appellant as not being relevant under the pleading 
and as seeking to vary and alter the record of the 
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judgment by parol testimony. The objection was over¬ 
ruled and this action of the Court excepted to (H. p. 


M<>). 

'The witness testified that he was a member of the 

Massachusetts Bar and had been for over thirtv vears; 

• • 

that he was counsel for the Karrieks in the action 
brought by Trask in Massachusetts; that he “ap¬ 
peared specially for both” and was sole counsel, 
throughout the proceedings maintaining a special ap- 
peaiance; that lie appeared before Justice Braley and 
asked for a continuance for ninetv davs, statimr that 
he had lieen asked to come into Court and do what¬ 
ever was net essaiy to safeguard the interests of the 
Kai ricks; that he told the ( ourt there was a suit pend¬ 
ing in Vermont, which he understood involved the 
same note and asked that the matter stand until the 
dc< ision in Vermont; that lit* filed no papers and made 
no appearance except those shown in the record of the 
suit and filed later; that the matter next came up be¬ 
fore Justice Boring, and Trask's attorney stated that 
Justice Braley had directed judgment to be entered at 
the next hearing; that Johnson took exception to the 
statement and Justice Boring referred it back to Jus¬ 
tice Braley; that it came up later before Justice Bra¬ 
ley: that at those hearings no investigation was made 
of tin* bankruptcy matter nor was the validity of the 
service of process ever gone into or opportunity of¬ 
fered for investigation; that when it came up before 
Justice C’rosbv on Januarv :2d, he wanted to know if 
the defendant would appear generally but witness 
said he had no authority to appear generally; that no 
evidence was adduced nor opportunity offered to ad¬ 


duce any. Witness was asked how the Judge treated 
the matter of his appearance, to which Mr. Homans, 


7 


appearing for the plaintiff at the taking of the deposi¬ 
tion, objected because what the Judge did was a mat¬ 
ter of record. The witness thereupon answered that 
he understood the Justice to say that under a special 
appeal ante they had no right to set up these matters 
and that he would grant the motion; that the attorney 
for Trask at those hearings did not make any conten- 
tion as to the appearance being general or special; 
that witness understood the Justice refused him an 
opportunity to adduce testimony as to the bankruptcy 
pioceeding and that no opportunity was offered to go 
into that question (R. pp. 30-38). 

Witness further testified as to the law and practice 
in Massachusetts, to the effect that the mortgagee may 
make peaceable entry and that the fact of entry may 
l;e recorded upon a certificate to he signed by two wit¬ 
nesses present at the entry, such certificate to be 
recorded; that this is an independent method of fore¬ 
closure; that the party holding the mortgage may take 
this step and also may foreclose (R. pp. 38, 30). 

Thoie was then offered in evidence by the appellee 
a deed of conveyance from the mortgagees holding the 
Karriek note to one Meredith, a deed from Meredith 
to Trask, and a deed from Trask to the Trustees under 
the Ropes’ will, all covering the Monmouth Street 
property (R. p. 39). 

There was then introduced in evidence the deposi¬ 
tion of Richard (’. Kvarts of the Massachusetts Bar, 
who testified that on behalf of the appellee, James L. 
Karriek, and his wife he had filed a petition for a 
writ of review of the above judgment; that the peti¬ 
tion was refused unless a bond he filed; that there was 
no consideration of the merits (R. pp. 39 and 40). 
Witness further testified that he filed a second peti- 
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tion on behalf of the appellee, KarTick, alone ami with¬ 
out a. hearing oil the merits the Court denied the peti¬ 
tion ( R. p. 40). He thereupon tiled a bill in equity to 
enjoin the appellant, Trask, from enforcing his judg¬ 
ment, but the bill was dismissed on demurrer (R. p. 
40). 

Appellee then rested his ease and appellant read in 
evidence from the testimony of appellee taken in the 
Vermont suit of Trask v. Karrick to the effect that 
wlnn he (Karrick) recoveied his health he intended to 
live in Boston; that when Ik* came Hast in July, 1 SO."), 
and remained through the Fall he did not intend to 
leave Massachusetts at all, and during 1803 his inten¬ 
tion was to keej> his residence in Massachusetts; that 
Ik* did, not intend to take up a permanent residence in 
Colniadn but always expected to go back to Boston 
(H. p. 43). 

Appellant then introduced in evidence an exempli¬ 
fied copy of a bill in equity filed in the Supreme Judi- 
(ini Court of Suffolk County, Massachusetts, by James 
L. Karrick against Trask and John F. McKay, his at¬ 
torney, to enjoin the collection of the judgment sued 
on herein (R. pp. 40-03). 

The material portions of these proceedings are as 
follows: 


The bill was filed August I’J, 11H20, and alleges 
tin* residence of the parties; that the plaintiff 
(Karrick) and his wife made the note sued oil, 
secured by a mortgage; that Karrick left Massa¬ 
chusetts in January, 18113, on the advice of his 
physician; that the Trustees, Ropes and Wells, 
took possession of the property October 18113, 
and advertised it for salt* and it was purchased 
by an agent for the Trustees for $17,000; that on 
November 11, 1803, the Trustees brought suit 
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against the Karricks and the writ showed service 
on them at 70 Monmouth Street (described as 
their last and usual place of abode), although it 
had been foreclosed; that plaintiff, Karrick, filed 
a petition in bankruptcy in Colorado on April 20, 
ISO!), and listed the notes held by the Trustees; 
that notice was mailed to the Trustees and Kar¬ 
rick was discharged on June 23, 1800; that Trask, 
as executor and trustee, was substituted as plain¬ 
tiff in the suit on the $5,000 note; that Karrick 
moved to Washington in 1001 and there met John 
F. McKay, one of the defendants in the equity 
suit and attorney of recoid for Trask, and in 1000 
Kanick was instrumental in turning him over to 
his bondsmen; that said McKay, seeking to in¬ 
jure Karrick, discovered the old suit on the $5,000 
note and entered into an agreement with Trask 
to prosecute the suit, pay all expenses and re¬ 
ceive a portion of any amount recovered; that 
Trask authorized McKay to appear as his attor¬ 
ney and to make a motion for judgment on the 
$5,000 note; that at a hearing held before Jus¬ 
tice 4 Braley on a plea of bankruptcy, for which a 
special appearance had been entered for Karrick, 
McKay stated he did not piopose to ask for judg¬ 
ment against James L. Karrick, but subsequently 
in a hearing before Justice (Tosbv, McKav de- 
nied this statement, moved to strike out all the 
pleadings and have judgment by default against 
the* makers of the 4 note 4 , and judgment was accord¬ 
ingly entered and execution issued; that Trask 
and Karrick are anxious for a speedy settlement 
of the judgment but that McKay, under the terms 
of his agreement, refuses to permit such settle¬ 
ment and insists that he alone has authority to 
settle; that by reason of the matters complained 
of judgment was rendered against Karrick 


through tin 4 fraud and conspiracy of Trask and 
McKay; that he is threatened with further pro¬ 
ceedings and is unable to provide sufficient bond 
to stay the execution in that case, and he there- 
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fore lias no adequate remedy at law. Karriek in 
his hill prayed for a temporary injunction against 
Trask and McKay from taking any proceedings 
on account of the judgment and execution, assign¬ 
ing or disposing of their alleged rights, and for a 
peimanent injunction; for an order setting aside 
the judgment against Karriek; for the surrender 
of the note for $5,000 and a release thereunder; 
for an accounting of the damages incurred by 
Karriek; and for costs of the proceedings and for 
other relief (R. pp. 42, 43, 44 and 45). 

There was an appearance tiled by John F. Mc¬ 
Kay on his own behalf and purporting to repre¬ 
sent Trask, and a demurrer to tin* bill. The ap¬ 
pearances are filed August 17, 1020, and the de¬ 
murrers September 7, 1020 (R. pp. 47, 48 and 40). 
Fnder date of September 22 there is a motion by 
Kairick that tin* bill In* taken as confessed against 
the defendant Trask, and that the prayers of the 
bill be granted for his failure to appear (R. p. 
50). Fnder date of (Ictober 8, 1020, there appears 
the following order (R. pp. 51 and 52): 


“This cause came on to be heard at this sit¬ 
ting and was argued by counsel and thereupon, 
upon consideration thereof, it is ordered, ad¬ 
judged and decreed that all pleadings hereto¬ 
fore filed in said cause bv the defendants be, 
and the same hereby are, expunged from the 
record, and it is further ordered that the de¬ 
fendants tile an answer on or before Wednesday 

• 

next and the cause be set down for a hearing 

on the merits on Friday, October 15, 1920.” 

# • 7 


On October 11 a demurrer was filed on behalf 
of Trask by his attorneys for want of any equity 
set forth in the bill (R. p. 52). On the same day 
an answer was filed on behalf of Trask stating 
that he believed Karriek to be a resident of Massa¬ 
chusetts at the time of the foreclosure sale; denv- 

• 

ing that the Trustees knew the makers of the note 
no longer resided in Massachusetts; admitting 
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that lie and Ropes knew of the bankruptcy pro¬ 
ceedings while they were pending; admitting that 
Trask became substituted as plaintiff in the suit; 
that he did not know as to McKay being turned 
over to his bondsmen by Karriek; admitting that 
McKay was employed to prosecute the suit but 
denying that it would have to be settled through 
McKay; stating that he was without information 
as to what occurred at the hearing before Justices 
Bralev and Crosbv; denving that he is willing 
that judgment should be set aside, and stating he 
knows of no reason why the judgment should not 
be paid; and denying that the judgment was ob¬ 
tained against Karriek through fraud or con¬ 
spiracy, and further denying that he has the in¬ 
tention of damaging the good name and credit of 
the defendant, but that he proposes to enforce 
the judgment obtained by all proper proceedings 
(R. ])]). 53 and 54). 

ruder date of October 15, 1920, Karriek joined 
issue on the above answer (R. p. 57). Under date 
of October 18, 1920, there appears the following 
order of Court (R. p. 58): 


“This cause came on to be heard at this sit¬ 
ting upon the demurrer of the respondent, Wil¬ 
liam R. Trask, and was argued bv counsel and 
thereupon, upon consideration thereof, it is 
ordered, adjudged and decreed that the demur¬ 
rer, be, and the same is hereby sustained. 




To this older the plaintiff Karriek appealed to 
the Supreme Judicial Court of the Commonwealth 
of Massachusetts under date of October 20, 1920 
(R. ]). 58). Under date of November 5, 1920, there 
appears the following final decree (R. p. 59): 

“This case came on to be heard at this ses¬ 
sion and was argued by counsel, and the plain¬ 
tiff not desiring to amend his bill of complaint, 
it is ordered, adjudged and decreed that the 

bill be dismissed with costs as taxed bv the 

* 
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Clerk in tin* sum of $13.1(>, for which execution 
shall issue.” 

ruder date of November 13, 11)20, Karrick, hy 
his attorneys, appealed from the final decree to 
the Supreme Judicial Court of the I'ommon- 
wealth (H. p. 50) and under date of May 27, 1921, 
there appears the following order (R. p. (50): 

“In the ease of Janies L. Karrick v. William R. 
Trask et al., pending in the Supreme Judicial 
Court of the Countrv of Suffolk: 

“Ordered that the Clerk of said Court in said 

countv make the following entrv under said 
• • 

case in the docket of said Court, viz., decree 
affirmed with costs.” 

Cnder date of June 0, 1021, Karrick filed a mo¬ 
tion to amend his hill of complaint (R. pp. (50 and 
(51 ), which motion was denied under date of June 
lfi, 1021 (R. p. (>2). Cnder date of July 5, 1021, 
the following final decree was filed (R. p. 62): 

“This case came on to hr heard after rescript 
and upon consideration thereof adjudged and 
decreed that the final decree dismissing the hill 
with costs he affirmed with costs as taxed hv the 
Clerk in the sum of $42.40, for which execution 
shall issue.” 

After the introduction in evidence of the above 
exemplified copy, appellant Trask renewed his motions 
to stiike out the testimony of the appellee with respect 
to bankruptcy and the Vermont suit, which motions 
were granted and an exception allowed the appellee. 

The taking of evidence being concluded, the Court 
upon the motion of appellee directed the jury to bring 
in a special verdict that the defendant Karrick was 
not served at his last and usual place of abode, to 
which action appellant duly excepted. 

The (’ourt thereupon upon its own motion stated 
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that it would hold the Massachusetts judgment sued 
on void, and directed the jury to return a verdict for 
the defendant, to which action of the Court the plain¬ 
tiff Trask duly excepted. Following this a verdict was 
returned by the jury as directed and judgment ren¬ 
dered thereon by the Court (K. p. (>3). 


ASSIGNMENT OF ERRORS 


1. The Court erred in admitting in evidence the 
deposition of Arthur T. Johnson. 

2. The Court erred in admitting in evidence the 
deposition of Richard C. Evarts. 

3. The Court erred in directing the jury to bring in 
a special verdict finding that the defendant, James E. 
Kanick, was not served at his last and usual place of 
abode in Massachusetts. 

4. The Court erred in directing the jury to return 
a verdict for the defendant. 

'). The Court erred in its refusal to give to the Mas¬ 
sachusetts judgment full faith and credit under the 
Constitution of the Ended States. 
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ARGUMENT 


The fir position of Arthur T. Johnson is not admissible. 


The testimony contained in this deposition may he 
divided into two parts: 

1. Reciting what occurred at the various hearings 
before Justices Bra lev, Coring and Crosby (R. pp. 
311-38). 

2. Describing the various methods and steps in con¬ 
nection with the foreclosing of a mortgage in Massa¬ 
chusetts (R. pp. 38, 39). 

The second part will be discussed first. There is 
nothing in either the pleadings, testimony or records 
in the case putting in issue the question of the validity 
or regularity of the foreclosure proceedings. The 
testimony apparently seeks to show that the statute 
was followed and the steps taken were regular, but 
this issue does not appear in the case and there was no 
denial by the appellant at any time that the proceed¬ 
ings were regular. It is, therefore, submitted that this 
portion of the deposition is entirely immaterial and 
irrelevant and should have been excluded. 

The first part of the deposition is inadmissible for 
two reasons: 

1. It is irrelevant under either the first or fifth pleas 
and is not responsive to the issues raised by those 
pleadings. 

2. By this testimony the appellee seeks to alter, vary 
or explain by parol testimony the record of the .judg¬ 
ment sued on, which under the decisions cannot be 
done. 

Blue Mountain Iron d Steel Company v. Fortner , 
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131 Federal 57, was an appeal from an order of 
court adjudicating plaintiff in error a bankrupt. 
During the trial the plaintiff in error, defendant below, 
tendered one of the judges of the Circuit Court of 
Frederick County, Maryland, as a witness. He testi¬ 
fied that on a certain date lie entered a decree appoint¬ 
ing receivers against the defendant company and it 
v as proposed to ask him on what ground he entered 
the decree and if it was on the ground of insolvency. 
The petitioning creditors objected to these questions 
and the Court in the course of its opinion said as fol¬ 
lows, at page (JO: 

Xo authority is cited to sustain these bills of ex¬ 
ception and it is doubtful if any can be cited. It 
does not require argument to sustain the position 
that the order appointing the receivers, being in 
writing, must speak for itself, and no declaration 
of the judge who signed it can be given as grounds 
on which he entered the order. Public records can 
neither be explained nor varied by parol testimony. 
They are conclusive, speak for themselves, and 
imply absolute verity. 

It is a fundamental rule that parol contempor¬ 
aneous evidence is inadmissible to contradict or 
varv the terms of a valid written instrument, nil- 
less in cases where contracts are vitiated bv fraud 
or mutual mistake, but this rule is too well under¬ 
stood and recognized to admit of doubt. 


See also: 

Doyle-Kidd Dry (toads Company v. Sadler Lusk 
Trad in y Co., 20b Fed. 813. 

Wells-Faryo Company v. Johnson, State Treas¬ 
urer, 205 Fed. 00. 
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The 


Massachusetts Court acquired jurisdiction 
the appellee Karriek. 


over 


A court ol* record having jurisdiction of the subject 
matter can acquire jurisdiction of the defendant in 
order to render a personal judgment against him in 
one of two ways, either by personal service or by his 
voluntary general appearance in the case. 

Jurisdiction of the person is obtained by the 
service of process, or by the voluntary appearance 
of the party in the progress of the cause. Cooper 
v. Reynolds, 10 Wallace 300 at pages 316-17. 


This statement of the Supreme Court has been fol¬ 
lowed without exception by the courts of this country. 

The question then is, in the proceedings in Massa¬ 
chusetts, resulting in the judgment on which this suit 
is based, did Karriek submit himself to the jurisdiction 
of the Massachusetts Court for all purposes as a re¬ 
sult of the steps taken by his counsel? 

Let us see just what steps were taken by his counsel. 
Under date of May 7>, 1010, he filed the following 1 paper 
in t he suit (K. p. 18): 


In tin* above action I appear specially for James 
L. Karriek for the purpose of moving to dismiss, 
pleading discharge in bankruptcy, pleading judg¬ 
ment in the State of Vermont. 


On the same dav he tiled an answer on behalf of 
Karriek and in that answer pleaded two defenses, 
namely, discharge in bankruptcy and judgment in the 


% 
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State of Vermont (R. pp. 19-20). He also tiled a mo¬ 
tion on behalf of Karrick that the action be dismissed 
“by reason of the failure of the plaintiffs to prosecute 
it with due diligence.” In all of these papers which 
were tiled in the cause the statement is made that he 
appeared specially for that purpose. 

However, there is no magic in the words “special ap¬ 
pearance.” Whet her or not the steps taken by a de¬ 
fendant* amount to a general appearance giving the 
court jurisdiction is determined entirely by what those 
steps are and not by what name the defendant seeks to 
designate his appearance. If the papers tiled in that 
suit amount to a general appearance, then by the tiling 
of those papers the defendant submitted his person to 
the jurisdiction of the Massachusetts Court for all pur¬ 
poses. 

In the suit of Thames <t Mersey Insurance Company 
v. S., 227 1'. S. 1!) at pages 24 and 25 the Court 
said: 


While the (Jovernment asserted in its demurrer 
that it appeared specially, it raised by that plead¬ 
ing not simply the question of the jurisdiction of 
such a suit against the United States but 
also that of the merits, seeking and thus 
obtaining a decision as to the eonstitution- 
alitv of the tax and lienee of the insufficiency 
of the facts alleged to support a recovery. Such 
a demurrer is in substance “a general appearance 
to the merits” and is a waiver of objection with 
respect to the district in which the suit was 
brought. 


Bv the almost unanimous authoritv in this country 
it is held that a defendant, in order to avail him¬ 
self of defects in service of process, or want 
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of any service of process, must do so by filing 
a plea to the jurisdiction of the court and that question 
must he passed upon by the court at that point. Fail- 
inn to do so and taking any other or further step in 
the case, whether by way of motion or plea to the mer¬ 
its, he will be deemed to have waived such defects and 
to have submitted himself to the jurisdiction of the 
court for all purposes. 

The test often used is as to whether or not a de¬ 


fendant becomes an actor in the proceedings. If he 
does, no matter for what purpose that may be, then his 
appearance is regarded as a general one conferring 
jurisdiction. 

In support of the proposition the following cases are 
cited : 


Fit z<ic raid ('oust ruction ('mupant/ v. Fitzgerald, 
137 1. S. h8, at page 107). 

St. Louis. (tr .. Bail tea a ('oiu/xnni v. McBride , 141 
F. S. 1*27 at page 130. 


Jours v. A ltd rr ics, 10 Wallace 3*27 at pages 33*2 


• >•>•> 

•)»)# ). 


McAdoo v. Onues, 47 A])]). D. C. 3(14 at page 37*2. 


It is therefore obvious that the steps taken by Kar- 
rick amounted to a general appearance, that he waived 
any rights to object to the service of process, and 
thereupon conferred upon the Massachusetts Court 
jurisdiction to render a personal judgment. 


There is no intimation of coercion or fraud in the 


present case. The defendant, if he questioned the jur¬ 
isdiction of the Massachusetts Court, had the privilege 
of remaining silent. Instead he retains counsel, who 
conies into court and becomes a voluntarv actor in the 
case, as a result of which the Massachusetts Court is 


clothed with jurisdiction to the same extent as though 
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Karrick had been regularlv served in the first instance. 
The privilege of requiring actual service, which is a 
personal one, was waived by him. Beside the cases 
above cited, see the Massachusetts decision of Karrick 
v. Trask , 238 Mass. 47(>, 478. 

Haring acquired jurisdiction , the judgment rendered 
hi/ the Massaehsefts Court is a valid subsisting 
judgment and is entitled to be upheld in this juris¬ 
diction. 


Every intendment and presumption must he made 
in favor of sustaining the validitv of the Massachusetts 
judgment. It was rendered by a superior court of 
general jurisdiction in the County of Suffolk in that 
Commonwealth. There is therefore a presumption as 
to its validitv which cannot be overthrown unless it is 
determined to be void beyond the shadow of a doubt, 
and any question as to its validity must be resolved in 
its favor. 

The only inquiry which can be made by the courts 

of the District of Columbia is as to the jurisdiction of 

the Massachusetts court to render the judgment and 

this being demonstrated, the action of that court in 

pronouncing judgment cannot be collaterally attacked 

for anv error committed bv that court. 

• • 

The suit of Maxwell v. Stewart , 21 Wallace, 71, was 
instituted in New Mexico and was based on a judgment 
obtained in Kansas. The defendant contended that 
the judgment obtained in Kansas was void, the case 
having been tried without a jury in violation of the 
statute. The Supreme Court in the course of its opin¬ 
ion said: 
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Whatever might he the effect of this omission in 
a proceeding to obtain a reversal or vacation of the 
judgment, it is very certain that it does not render 
the judgment void. At most it is only error and 
cannot he taken advantage of collaterally. 

In r uurhrrs v. If auk of I . S. f 1 () Pet. 440, at page 
474, the Point states as follows: 


The line which separates error in judgment from 
the usurpation of power is very definite; and is 
precisely that which denotes the cases where a 
judgment or decree is reversible only by an appel¬ 
late court, or mav he declared a nullitv collaterally, 
when it is offered in evidence in an action concern¬ 
ing the matter adjudicated, or purporting to have 
been so. In the one case, it is a record importing 
absolute verity; in the other, mere waste paper; 
there can be no middle character assigned to ju¬ 
dicial proceedings, which are irreversible for er¬ 
ror. Such is their effect between the parties to 
the suit; and such are the immunities which the 
law affords to a plaintiff who has obtained an 
erroneous judgment or execution. 

There is nothing in the record in this suit to indicate 

any “usurpation of power” by the Supreme Judicial 

Court of Massachusetts, nor is there any ground for 

the contention that the court exceeded its authority in 

• 

the stops which were taken. 

In the case of ('urnrtt v. Williams, 20 Wallace, 220, 
the (\>urt said: 

The settled rule of law is that jurisdiction hav¬ 
ing attached in the original case, everything done 
within the power of that jurisdiction, when col¬ 
laterally questioned, is to be held conclusive of the 
rights of the parties, unless impeached for fraud. 
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Every intendment is made to support the pro¬ 
ceeding. it is regarded as if it were regular in 
all tilings and irreversible for error. In the ab¬ 
sence of fraud no question can be collaterally en¬ 
tertained as to anything lying within the jurisdic¬ 
tional sphere of the original case. Infinite con¬ 
fusion and mischief would ensue if the rule were 
otherwise. 


This court has had occasion to pass on this very 
question in several cases, among them Thompson v. 
Thompson, Mb App. 1). C. 14, and Degge v. Barter, 41 
App. 1). C. 169. 

In the Thompson case, the Court cites the cases of 
Voorhees v. Bank, supra; Kinnier v. Kinnier, 45 X. V. 
5Mb; and Cornett v. Williams, supra. 

To the same effect are Fauntlerog v. Bum, 210 U. 8. 
230; 117//7c v. Cron \ 110 V. 8., 183; Insurance Company 
v. McDonough, 204 U. 8., 8; and Lamp v. Bigney, 1(50 
T. 8. b31,543. 

(heat weight was given by the lower court to the 
fact that the motion and pleas of the defendant had 
been stricken out and judgment immediately rendered. 

It is respectfully submitted that the appellee gained 
no benefit from these facts. 


The defendant in Massachusetts had an opportunity 
to appeal from the order striking out his motion and 
pleas, he had a right to ask leave to amend, but he did 
neither of these things but presumably acquiesced in 
the action of the Massachusetts Court in striking those 
pleas from the files. 

Is it for this court to sav that bv this action of the 

• • 

Massachusetts Court the defendant was deprived of his 
dav in court or that he did not have due process of 
law? 
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In everv suit instituted in the District of Columbia 
the courts of the District of Columbia are clothed with 
authority to pass upon the sufficiency of the plead¬ 
ings in the case, and either party to the suit may move 
to strike out his adversary’s pleadings. If aggrieved 
the adverse party may seek redress by an appeal but 
if such a step is not taken then the judgment pro¬ 
nounced by the court is a valid subsisting judgment 
and cannot be set aside or held void in another juris¬ 
diction. 

This very question has been presented several times 
in this countrv, once in the Federal Courts. 

FrrtfusoH v. Olircr, !)!) Michigan 1(51, 41 A. S. R. 
')!>.», was a suit on a judgment in favor of the plaintiffs 
against the defendants rendered in Ontario. There 
was no service of process and defendant was never, 
served anywhere. The judgment had the following 
statement in it : 


And the said defendant having appeared and 
having tiled and delivered a statement of defense 
to the action, it was ordered on the application of 
the plaintiff that the said statement of defense 
should be stricken out and the plaintiff be at lib¬ 
erty to proceed in the action as in case of default 
of a statement of defense. 


The defendant contended that the record showed the 
action of the Court denied the right of defendant to be 
heard. 

The Court in the course of its opinion said: 


Was the Court divested of jurisdiction by rea¬ 
son of its order dismissing the statement of de¬ 
fense’ We think not. One of the questions which 
that Court was. called upon to decide was the suf- 
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ficiency of the pleadings. The ground upon which 
the statement of defense was stricken out is not 
stated and for aught that appears this action may 
have been consistent with the rules of practice ob¬ 
taining in that Court and have been based wholly 
upon the insufficiency of the pleadings itself. It 
will not do to say that the defendant may appear 
and submit a defense to the Court and when the 
Court has held it insufficient to attempt the same 
defense to an action founded upon the judgment. 

Defendant’s counsel cites the case of Windsor v. 
McVeigh, 113 l\ S., 274, as sustaining his conten¬ 
tion. In that case it appeared that a proceeding 
to condemn certain property had been instituted 
and a monition published which stated that at the 
trial all persons interested in the land or claiming 
an interest might appear and make their allega¬ 
tions in that behalf and warned all persons to ap¬ 
pear at the trial and show cause why condemna¬ 
tion should not be decreed and to intervene for 
their interest. The owner of the property in re¬ 
sponse to the monition appeared and tiled a claim 
to the property and an answer to the libel. On 
motion of the plaintiff’s attorney both the appear¬ 
ance of the respondent and his answer were strick¬ 
en from the tiles on the ground that it appeared 
that he was at the time within the confederate 
lines and a rebel. The court in Windsor v. 


McVeigh, where such condemnation was attacked 
collaterally, held that the judgment was not bind¬ 
ing. But we think that case is clearly distinguish¬ 
able from the present. It there affirmatively ap¬ 
peared that the defendant was denied the right to 

make anv defense in anv form. The district de- 
• • 

termination was that he should not be privileged 
to appear in the case and defend it. The court 
held that this was denying him any opportunity to 
be heard and that the judgment did not constitute 
judicial determination of his rights and was not 
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entitled to respect in any other tribunal. In the 
present case there is nothing which shows a denial 
of the right of defendant to appear and as before 
stated tor aught that appears there may have been 
sufficient grounds to justify the Canadian court 
in striking out the statement of defense. Xor can 
it be doubted that the defendant had a standing 
in tlie court after an appearance which would 
have authorized an appeal from that determina- 
t ion. 


The case of Windsor 
Black on Judgments (§ 
that : 


v. McVeigh is cited in 
22f>) with the comment 


“This doctrine derived some support from the 
cases holding that opportunity to be heard is 
absolutely essential to the guaranty of ‘due pro¬ 
cess of law/ Nevertheless for the reasons stated 
in the beginning of this chapter in defining 
/jurisdiction' we are not convinced that irregu¬ 
larities in the action of the court, even so gross 
as those mentioned, can properly be said to de¬ 
prive it of all jurisdiction and make its decision 
a mere nullity/* 


We think, however, that it may well be said that 
the action of tin* court in striking out the appear¬ 
ance of the defendant in the proceedings involved 
in Windsor v. McVeigh was more than an irregu¬ 
larity and amounted in effect to a nullification of 
• 

the previous order of the Court after citation by 

notice—the only process by which the Court could 

in the absence of an appearance have obtained 

jurisdiction. We see no reason to question the 

coi rectness of the holding in Windsor v. McVeigh. 

But we agree with the writer of the text that 

jurisdiction having been obtained any irregularity 

in the action of the Court, however gross, does not 

render the decision a nullity. 

%/ 


l ’nitrd ('nwtmrcial 


Travellers of America v. /?'7/, 

j 
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184 Fid. 298, was an appeal from a decree dismissing 
a hill in Kquity brought to enjoin the collection of a 
judgment, rendered in the eighth Judicial Circuit 
Court for the County of Alachuna, State of Florida. 
'Hie Court said in its opinion: 


To maintain the Bill, it must show either (1), 
that the State Court rendering the judgment com¬ 
plained of was without jurisdiction ratione 
materia or ratione persona f (2) or that the said 
judgment was obtained by fraud. 

The Bill shows that the State Court as one of 
original jurisdiction had jurisdiction ratione 
materia. The jurisdiction ratione persona de¬ 
pends on the sufficiency of the service of the sum¬ 
mons, and the character of the appearance made 
by the defendant, the order of United Commercial 
Travellers of America. 


In this case Hamick and Jennings as attorneys for 
the defendant entered a demurrer to the declaration 
and subsequently the pleadings wen* ordered taken 
from the files and the contention was that they had no 
effect to give the Court jurisdiction. With respect to 
this the (’ourt said : 


It is further contended that the proceedings had 
thereafter in ordering said pleading to be taken 
from the files and in entering a default as though 
such pleading had not been filed deprived it of 
all effect as an appearance so that this Court 
ought to hold that the order of United Travellers 
made no general appearance in the case; that the 
order had no legal notice of the suit and therefore 
the subsequently rendered judgment was without 
due process of law. 

This contention is not sound. The said attor¬ 
neys appeared for the defendant, they pleaded 
and the subsequent action of the Court in over- 
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rilling, disregarding or striking the plea did not 
ohliteiate the appearance. After these proceed¬ 
ings in the State Court it would he absuid to hold 
that the defendant had no notice of the suit and 
had not submitted the sufficiency of the plaintiff’s 
declaration to the arbitrament of the (’ourt. 


The Court directed the dismissal of the bill “with¬ 
out prejudice to the complainant.” 

See also: 

A '(in II v. Xnrrll, 88 Xebr., 7Of). 

Ttnnison v. Teintison, 40 Mo., 110. 

Carol an v. Camion, 47 Ark., 511. 

El tired v. Hank, 17 Wall., 545. 

Much stress was laid by the attorney for the ap¬ 
pellee and much importance attached to two cases in 
the Supieme (’ourt of the Cnited States, one the case 
of IIort'if v. Eiliott , 107 I . S. 400, and tin* other the 
case of II iit/lsor v. 4/rJ ci</1t y 0.*» l . S. 2<4. 

These decisions do not appear to us in any way con¬ 
trolling, for in each of those cases the record of the 
judgment collaterally attacked showed on its face a 
denial of any hearing and an illegal ground of denial. 
The case at hat is very different, for the Massachu¬ 
setts judgment sued on In re not only follows the plead¬ 
ings, but shows that the defendant had a hearing, sub¬ 
mitted himself to the jurisdiction of the Massachusetts 
(’ourt and discloses no illegal giouml whatever for the 
entiv of the judgment. Accordimdv it is entitled to 
every presumption in favor of its regularity. 

Taking up these two cases in detail we find as fol¬ 
lows : 

IJorei/ v. Elliott , supra , was a case where a New 
York court refused to recognize as valid a judgment 
of a court of the District of Columbia. The suit was 



27 


brought in the District of Columbia to establish a con¬ 
tractual lien on funds due the defendants from the 
government. The defendants answered and the court 
passed an order in the case requiring them to deposit 
a land in the registry of the court within six davs. 
The decree recited on its face that unless tliev should 
comply with such order their answer should be stricken 
out and they should be adjudged guilty of contempt 
of court. They did not comply with the decree, the 
bill was taken as confessed against them and a decree 
ciiteied for the plaintiffs. The Supreme Court of the 
United States sustained a New York court which had 
refused to gjve effect to this decree, the specific ground 
for such decision being that it was an usurpation of 
power by the District court to require a defendant to do 
certain things and on his failure to do those things 
adjudge him in contempt of court and strike out his 
answer. 

In. that case there was a total failure of justice, an 
unlawful requirement bit the lower court, both of winch 
appear on the face of the record. 

Windsor v. McVeigh, supra , was a collateral attack 

on a forfeiture decree entered during the Civil War 

by a Federal District Court. The record in the for- 

feiture suit showed on its face that the claimant’s 

answer had been stricken from the files because it 

showed that he was a resident within the City of Rich- 

* 

mond, within the Confederate lines and a rebel. The 
Supreme Court of the United States stated that these 
facts even if true did not constitute a justification for 
refusing to hear the claimant nor did they justify the 
forfeiture. They declared the decree of forfeiture 
void because the record showed that the claimant had 
been denied, for an illegal reason, any hearing at all. 
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In hntli of the above cases the denial of a hearing 
was for an illegal reason apparent on the face of the 
records and accordingly the presumption of regularity 
was overcome. 


Karrick is non' estopped to question the validity of 
the Massachusetts judgment. 

ruder date of August 12, 1P20, Karrick filed a bill 

in equity in the Supreme Judicial Court for the County 

of Suffolk, Commonwealth of Massachusetts, against 

Trask and McKay (R. pp. 42-44), which bill in equity 

was signed and sworn to bv Karrick. 

• 

In that bill he sets forth the rendition of the judg¬ 
ment sued on herein; lie* sets forth his pot it ion m 
bankruptcy and discharge*; he se*ts forth the appear¬ 
ance of McKay as attorney for Trask for the purpose 
of making a motion for judgment, lie further states 
that there was a hearing “on a plea of bankruptcy"; 
that subsequently there was a further hearing at which 
McKay moved “to strike out all special pleadings and 
for judgment by default * * * and such judgment 

was entered and execution thereon was issued.” 
Among the prayers for relief in the* bill in equity was 
one asking “that the* said judgment (rendered in the 
suit of Ropes v. Karrick) be set aside as against 
.lames L. Karrick." 

To this bill in equity a demuirer and answer were 
filed by 'fiask; the ease* was heard up< n that demurrer 
and as a result the demurrer was sustained (R. p. 58). 

On November 5, 1!)2Q, a final decree was entered and 
“the* plaintiff not desiring to amend his bill of com¬ 
plaint," it was dismissed by the* court (R. p. 5D). 

From the decree dismissing Karrick’s bill of com¬ 
plaint he appealed to the Supreme Judicial Court of 
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the Commonwealth and under date of May 27, 1921, 
that decree was affirmed (K. p. (50). 

Let us see what steps Karriek took in Massachu¬ 
setts. 

Alter the rendition of the judgment herein sued on 
lie did not attempt !>v any direct proceedings to have 
that judgment reversed. It is true he excepted to the 
entry of that judgment but went no further. 

That judgment was entered January 29, 1920, and it 
was not until August 12, 1920, that he filed his bill in 
equity to have that judgment set aside. 

It is submitted that Karriek attempted by affirma¬ 
tive action on his part to have that judgment set aside 
hv the Massachusetts court. He himself invoked the 
aid of tin' Massachusetts court and the Massachusetts 


court, with the facts before it, dismissed liis bill. 

The taking of this affirmative step by Karriek was 
equivalent to his asking the Massachusetts court to 
be the tribunal to pass on the validity of the Massa¬ 
chusetts judgment. If tin* court had granted his re¬ 
quest and set the judgment aside such action by the 
court would have been available to him as a defense 


to a suit oil that judgment; but, on the other hand, 
the action of the Massachusetts court in dismissing his 
bill is clearly available to the appellant in this case. 
Karriek cannot invoke the aid of the Massachusetts 


(ourt and having invoked that aid now contend that 
what the Massachusetts court did is not binding on 
him. He cannot trv out again in the District of Co- 
lumbia what he has (nice tried out in Massachusetts, 
namely, the validity of the Massachusetts judgment. 
He is bound bv his election of a forum. The decree of 
the Massachusetts court in the equity suit filed by him 
is a final adjudication of the rights of the parties and 
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the validity of that judgment and is res judicata in 
this case. 

The fa< t that the Massachusetts court, in giving 
judgment in the suit on the note, struck out his pleas 
and enteicd judgment by default is plainly stated by 
Karrick in the hill in equity; and that question must 
have been considered and passed on in the equity suit 
before a decree could have been entered dismissing his 
bill. The action of the court was based on the de¬ 
murrer which admits the allegations stated in that bill. 
A decision on demurrer is just as conclusive as a de¬ 
cision after a trial on the facts. Northern Pacific Itjf. 
v. Slaght, 205 C. S. 122, 130. 

A case almost directly in point is that of Lau rence 
V. Nelson, 143 l\ S., 215. 

That was a bill in equity filed in the Circuit Court 
of the Cnited States in Illinois by Nelson, a citizen of 
Indiana, against Lawrence, a citizen of Illinois, as 
administrator. The bill sought to charge him as ad¬ 
ministrator, based on a judgment rendered against 
him in Arkansas. 

The administrator was originally sued in Arkansas. 

* • 

lie appeared in that suit and the court entered a final 
decree that he as administrator was indebted to the 
plaintiff. This decree was entered on Julv 25, 1882. 
On November 3, 1884, the administrator filed in the 
l\ S. Circuit Court for the Eastern District of Arkan¬ 


sas a bill of review against the plaintiff, the prayers 
in that bill being very similar to those in the equity 
suit filed in Massachusetts, lie asked that the plain¬ 
tiff be restrained from prosecuting the judgment ren¬ 
dered against him; that the decree so recovered might 
be reversed for the reasons among others, first, that ho 
had no opportunity to make defense to the suit, and 
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secondly, because lie being an administrator appointed 
bv the courts of Illinois could not be sued in Arkansas. 

This bill of review was brought to a hearing and 
upon such hearing on April l(i, 1888, the Circuit Court 
dismissed the hill for want of equity. 

A decree based on this judgment was entered by 
the Illinois court against the administrator and an 
appeal taken to the Supreme Court of the United 
States. Among the questions submitted for considera¬ 
tion to the Supreme Court was whether, even if the 
judgment rendered against Lawrence by the Circuit 
Court of the United States for the Eastern District 
of Arkansas was not binding on him as administrator, 
it did become binding upon him by reason of and upon 
the rendition of the decree of the Circuit Court of the 
United States for the Eastern District of Arkansas 
in dismissing the bill of review filed bv him as adminis- 
trator to have the original decree set aside and its 
enforcement enjoined. 

The Supreme Court in the course of its opinion at 
page '2'2'2 said: 


If this case were before us on appeal from that 
decree (meaning the original decree), it might be 
doubtful, whether the decree should be affirmed— 
in view of the general rule that an administrator’s 
power to act, as well as his duty to account, is 
limited to the state from whose courts he derives 
his authority, and that therefore he cannot sue or 
be sued in another state in which he has not been 
appointed administrator. (Cases cited.) 

But the case does not rest there. The statutes 


of Arkansas provide that 
executors appointed in any 


“administrators and 
of the States, Terri¬ 


tories or districts of the United States, under the 


laws thereof, may sue in any of the courts of this 
State, in their representative capacity, to the 
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same and like effect as it* such administrators and 
executors had been qualified under the laws of 
this State.” Arkansas Digest, 1874, § 4473. In 
aeordance with that statute, the defendant, within 
a year after the overruling of his petition for a 
rehearing, filed a hill of review, alleging that these 
plaintiffs were about to proceed against him for 
the recovery of those sums in the State of Illinois, 
and praying for a leview and reversal of that 
decree for several reasons, one of which was that 
he, “being an administrator appointed not by the 
courts of Arkansas, but by the courts of Illinois, 
could not be sued in Arkansas”; and that bill, 
upon a hearing, was dismissed for want of equity. 

The decree dismissing the bill of review for 
want of equity was a conclusive adjudication upon 
the merits. The point that the plaintiff in review, 
being an administrator appointed in Illinois only, 
could not be sued in Arkansas, was apparent upon 
tin* face of the record of the decree sought to be 
reviewed, was stated in the bill of review, was 
necessarilv involved in the decree dismissing that 
bill, and was thereby conclusively adjudged 
against the plaintiff in review, the original de¬ 
fendant. In tiling the bill to have the former de¬ 
cree set aside upon the ground that it should not 
have been rendered against him as an Illinois 
administrator, he became himself the actor, and 
submitted that question to a court of competent 
jurisdiction, and its decision upon that question 
whether favorable or adverse to him, was equally 
conclusive of the matter adjudged. Lyon v. Perm 
& (latf Co., 123 L. S. Whiting v. Bank of 
Doited States, 13 Pet. (>; Biddle v. Wilkins, 1 Pet. 
bS(>: Jewsburv v. Mummerv, L. R. 8 (\ P. .">(». 

Whatever doubt mav have existed as to the 


validity of the former decree, as binding the assets 
of the deceased in the hands of the administrator, 
before the decree upon the bill of review, is re¬ 
moved bv the latter decree; and, by the effect of 
this decree, the former decree must be treated, 
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for the purposes of this case, as a judgment ren¬ 
dered by a Federal court of competent jurisdic¬ 
tion, and binding the assets of his intestate in his 
hands, just as if it had been rendered in a Federal 
court held in the State of Illinois. 


This case is referred to, apparently with approval, 
in Ilovcy v. Elliott, supra, where the Court at page 
44(> savs: 


Whether since the rendition of the judgment 
for any cause, such as by reason of active steps 
taken by McDonald and White, in the courts of 
New York, assailing the validity of the judgment 
in question, those parties are now estopped from 
asserting the invalidity of the decree (Lawrence v. 
Nelson, 143 C. S., 215, 223, and cases there cited) 
we need not determine. It is sufficient for the 
purposes of the case now before us to say that, 
as the record contains no proof of facts consti¬ 
tuting an estoppel as to Higgs and Company, the 
judgment is not binding upon them. 


It is well settled law that when a matter becomes 

the subject of litigation and adjudication bv a court of 

competent jurisdiction, the questions determined in 

that suit become res judicata in any subsequent action 

between the same parties growing out of the same 

cause of action, not onlv as to everv matter which was 

offered and received but as to anv other admissible 

* 

matter which might have been offered. 

This principle was set forth in Cromwell v. County 
of Sac, 04 C. S. 351, and has been followed in numerous 
cases in the Supreme Court since. 

Particular attention is called to Northern Pacific 
Pailiray Co. v. SI at flit, 205 U. S. 122, which it is sub¬ 
mitted settles this point. This was a suit in ejectment 
brought by Slaght against the Railway Company. 
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Judgment was rendered for the plaintiff in the court 
below and the Railway Company appealed. 

In the lower court the Railway Company asserted 
as a defense its right to the land in controversy, and 
that Slaglit had no valid claim to it. As a bar to the 
defenses raised by the Railway Company, Slaglit of- 
fcied in evidence* a previous judgment rendered in his 
favor and against the Railway Company. The lower 
court held that this judgment in his favor was res 
judicata of the matters in controversy and estopped 
the Railway Company. 

The complaint in tin* suit resulting in the judgment 
in Slaglit's favor was tiled by the Railway Company 
and set forth that the land occu])ied by the defendant, 
Slaglit, was owned by tin* Railway Company; that his 
patents weie issued under a misconstruction and mis- 
apprehension of the law, and that Slaglit’s claim to 
the property was without any legal right or title. It 
averred that he threatened to commence suit in eject¬ 
ment and to forcibly dispossess the Railway Company. 
The Railway Company prayed an injunction restrain¬ 
ing him from selling the land; that he be declared to 
have no interest in the land; that the patent be de- 
claied to have issued under a misconstruction of law, 
and that he be required to convey the land to the plain¬ 
tiffs. Slaglit demurred to the complaint, the demuner 
was sustained and judgment rendered dismissing the 
suit, whi( h judgment was confirmed on appeal. 

Subsequently Slaglit filed this suit in ejectment 
against the Railway Company based on his patents 
covering this land, and the question was whether or 
not the judgment entered in the other suit on demurrer 
could be pleaded by him as an estoppel, and as res 
judicata. 
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The Supreme Court, in affirming the judgment of 
the lower court, held that the judgment rendered on 
demurrer estopped the Railway Company; that it was 
as conclusive as one rendered on proof, and the Court 
said on pages 130 and 131: 

The question as to such judgment, when pleaded 
in bar of another action, will be necessarily its 
legal identity with such action. The general rule 
of the extent of the bar is not only what was 
pleaded or litigated but what could have been 
pleaded or litigated. 

See also Gould v. Evansville, etc., R. R. Co., 91 U. S. 
526. 

In view of the above, it is clear that the appellee, 
Karrick, voluntarily chose the forum in which to have 
the question involved in the Massachusetts suit de¬ 
termined ; he appeared without coercion or misrepre¬ 
sentation and after such appearance had judgment ren¬ 
dered against him; that he then sought in that tribunal 
to have the judgment set aside by affirmative action 
and set forth in his bill in equity every conceivable 
ground for claiming the judgment to be invalid and 
had those questions passed upon by a court of his 
own selection and competent jurisdiction. 

It is therefore respectfully submitted that Karrick 
had his day in court, the judgment sued on herein was 
regularly rendered, is a valid, subsisting judgment and 
is entitled to be enforced by the courts of the District 
of Columbia under the “full faith and credit” clause 
of the constitution of the United States. 

Arthur Hellex, 
Attorney for Appellant. 

Robert Homans, 

Of Counsel. 
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IN THE 


tart of Appeals of the District of Columbia 

No. 4281. 


WILLIAM ROPES TRASK, EXECUTOR AND 
TRUSTEE OF ESTATE OF JOHN C. 
ROPES DECEASED, Appellant , 

vs. 

JAMES L. KARRICK, Appellee. 


BRIEF OF APPELLEE. 

This is an appeal from a judgment entered on 
a directed verdict (Rec., p. 8) in favor of appellee 
Karrick in a suit brought against him in the Supreme 
Court of the District of Columbia on a Massachsetts 
judgment (p. 1-2). The verdict was directed on the 
ground of want of due process of law, Karrick never 
having been personally served with process and it 
appearing that the judgment which was entered by 
default on January 29,1920 (p. 18, 29), was based on 
an alleged substituted service made November 11, 
1895 (p. 14), by posting notice on premises that had 
not been occupied by Karrick since January, 1895 
(p. 32) and which premises appellee had taken pos¬ 
session October 2, 1895 (p. 39) under foreclosure 
proceedings. The posting was made under a Massa- 
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chusetts statute authorizing substituted service on 
an*“inhabitant” of the Commonwealth who could 
not he found by posting notice on the defendant’s 
“last and usual place of abode.” Karrick’s home 
since January, 1895, had been in Colorado and the 
Court below held premises in which he was not liv¬ 
ing and of which appellant was in actual possession 
through foreclosure when service was made could 
not be deemed appellee’s last and usual place of 
abode. 


STATEMENT OF THE CASE. 

From the record it appears that appellee Karrick 
prior to 1893 lived in Boston, in Suffolk County, 
Massachusetts. In 1894 he moved to Brookline in 
Norfolk County, Dedham being the county seat (p. 
32). lie bought live lots in Brookline and in 1894 
began erecting as many houses thereon (p. 32). These 
houses were forclosed on in the summer of 1895 and 
Karrick wiped out as far as they are concerned. 
They are not material to the present proceeding but 
are referred to for clarity of the record. 

While engaged in building the aforesaid five 
houses Karrick in April, 1894, bought some adjoin¬ 
ing property and moved into a house on Monmouth 
Street, Brookline, on the tract purchased in April, 
1894, making it his home (p. 32). He paid $28,000 
for the home place, $3,000 down and assuming pur¬ 
chase money mortgage notes for $25,000, payable 
to Ropes and Wells, trustees, Ropes dying in 1899 
and Trask succeeding them as sole trustee on De- 
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cember 1, 1899 (p. 44, admitted by Trask, paragraph 
9, page 54). 

In the fall of 1894 Karrick developed tuberculosis 
and January 17, 1895, left his wife and two babies 
in the Monmouth Street house (p. 36) and by orders 
of his doctor who found he never again could live 
in Massachusetts, Karrick went to Colorado to re¬ 
gain his health (p. 33). He never again reoccupied 
the Monmouth Street home nor after February, 1895, 
had any abode in Massachusetts (p. 35). In Febru¬ 
ary, 1895, Mrs. Karrick who had been left behind, 
broke up the Massachsetts home on Monmouth 
Street, sent some of her furniture to Colorado, some 
to her parents’ home in Washington and stored a 
small amount in a suburb of Boston in Suffolk Coun¬ 
ty, leaving the Monmouth Street home empty and 
deserted. In April, 1895, she joined appellee in Colo¬ 
rado and except for a brief unsuccessful business 
trip back to Massachusetts by appellee in the sum¬ 
mer of 1895 they lived in Colorado continuously until 
1899, since when the family home has been in Wash¬ 
ington (p. 32-3). 

The unsuccessful business trip referred to was 
made in July, 1895, when against his physician’s 
orders Karrick traveled to Boston to obtain a post¬ 
ponement until September of a noticed second mort¬ 
gage foreclosure and sale of the five houses herein 
referred to as immaterial in this controversy but 
being met by a refusal to postpone foreclosure, re¬ 
turned to Colorado (p. 33). At that time he stopped 
at a Boston hotel as a transient guest (p. 33). He 
looked in the old Monmouth Street home, saw there 
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was no furniture there, the house was idle and weeds 
growing up. He had a severe relapse when he got 
back that summer to Colorado, with accompany¬ 
ing hemorrhages and was flat on his back. The phy¬ 
sicians had not disclosed his very serious condition 
when he left Massachusetts in January, 1895, and 
so Karrick had entertained when he first left Brook¬ 
line some hopes or expectations of continuing his 
building business after two or three months, but the 
expectation died in August, 1895, with the severe 
relapse (p. 35). 

The Massachusetts statutes, which the Court will 
judicially notice any way but which are testified to 
by an expert in Massachusetts law, Arthur T. John¬ 
son (pp. 30-9), provide two methods whereby the 
holders of a mortgage may foreclose. The methods 
may and often do run along concurrently, the second 
being a supplement to the first. The first method 
is by the mortgagee making a peaceable entry in the 
presence of two witnesses and recording a certificate 
to this effect signed by the two witnesses in the 
county Register of Deeds’ office (p. 39). After three 
years this method effects a valid final foreclosure, 
possession meanwhile being in the mortgagee. The 
mortgagee resorting to this method under the Mas¬ 
sachusetts statute is not permitted to contradict the 
aforesaid witnessed certificate of a peaceable entry. 
The second method is the common one of putting up 
the property at an auction sale on default in pay¬ 
ment of the mortgage note. 

Karrick’s mortgage notes of $25,000 on the former 
Monmouth street home was held by John C. Ropes 


and Charles B. Wells, trustees, their successor in of¬ 
fice, Trask, then being attorney for the trustees. 

Both the foregoing foreclosure methods were fol¬ 
lowed. Trask as attorney for Ropes and Wells, 
trustees, on October 2, 1895, made an open, peace¬ 
able, unopposed entry on the empty Monmouth 
street house and duly filed a witnessed certificate to 
that effect in the office of the Registry of Deeds at 
Dedham. Then on October 29, 1895, they sold by 
auction the premises to their representative, one 
Meredith (p. 39) for $17,000 and made him a deed, 
Meredith in turn promptly making a deed to Trask, 
the attorney, and Trask to the trustees, Ropes and 
Wells (p. 39). 

On November 11, 1895, they caused a writ of at¬ 
tachment to issue (p. 13) from the clerk’s office in 
Boston, Suffolk County, against the “goods or es¬ 
tate of either James L. or Henrietta Brewer Kar- 
rick, both of Brookline, in the county of Norfolk,” 
and the same day caused deputy sheriffs in both Suf¬ 
folk and Norfolk counties to make returns (p. 14) 
that they had that day attached all real estate of 
either in their respective counties. No property 
was in fact attached for neither of the Karricks had 
any and the attachment by generality of it would 
not have been effectual (Norris vs. Anderson, 181 
Mass. 308), had there been, for want of description 
of property attached (Revised Laws of Mass., Ch. 
289), but the same is immaterial to the judgment 
in personam later obtained. The return of the dep¬ 
uty sheriff for Norfolk County (Brookline) further 
stated “left a summons of this writ for each,” 
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James L. and Henrietta Brewer Karrick, “at their 
last and usual place of abode in this Commonwealth, 
known to me, for their appearance to answer as 
within required.” December 2,1895, the attachment 
and return was followed up by filing a declaration 
against Karrick on the Monmouth street note (p. 
15). 

This is the only service of process in the case. Mr. 
Karrick testified without contradiction that “he was 
never personally served in Massachusetts at any 
time in this case,” and no contrary contention is 
made. In November, 1895, he testified he (p. 34) 
had no place to live in Massachusetts. 

In 1896 appellee twice voted in Colorado. 

In 1898 appellee in the United States District 
Court for the district of Colorado duly filed a peti¬ 
tion in bankruptcy and was duly discharged. The 
claims listed in Mr. Kerrick’s schedule of debts and 
from which he was discharged included the claim or 
debt sued on in Massachusetts and due notice was 
sent to both the trustees and to Trask, a certified 
copy of the bankruptcy proceedings being introduced 
in evidence (p. 34). The record moreover discloses 
an admission by appellant (p. 53) “that both he and 
Mr. Ropes did become cognizant of the bankruptcy 
proceedings * * # at some time while they were 
pending.” 

In 1909 appellee in Washington made an enemy of 
one McKay by turning McKay over to his bonds¬ 
men (p. 44). 

In 1912, nothing having been done meanwhile in 
Massachusetts with the suit filed to obtain a de¬ 
ficiency judgment on the note of $5,000 under the 
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Monmouth street auction sale, while the Karricks 
were staying in Vermont McKay as attorney for 
Trask, who had been substituted meanwhile as trus¬ 
tee in place of Ropes and Wells, sued the Karricks 
in Vermont on the old Monmouth street purchase 
money mortgage note. The Referee’s report in this 
Vermont case on November 11, 1918, held appellee’s 
bankruptcy discharge (p. 20) had wiped out the 
claim and the Vermont Supreme Court so held, on 
Mar. 12, 1919, and entered judgment for Karrick 
against Trask (p. 20). This case will be found re¬ 
ported in 94 Vt., page 170. 

Knowing he had failed in Vermont in his suit on 
the identical claim here involved McKay in Trask’s 
name in the Massachusetts court on March 11, 1919, 
filed a “motion for judgment on default” (p. 18), 
stating contrary to what Trask as a lawyer knew 
and must in law be deemed to have known to be the 
fact, inasmuch as he had himself conducted the two 
foreclosure proceedings on the Monmouth street 
house hereinbefore recited, that appellee “as ap¬ 
pears by the records of this Court were duly served 
with process and failed to appear or answer.” Mc¬ 
Kay seven days before this motion had obtained, 
on March 4, 1919, an order (p. 17) from the Massa¬ 
chusetts court substituting Trask executor and trus¬ 
tee as party plaintiff in place of the original party 
plaintiff Ropes who had died 20 years before with¬ 
out any revivor of the action all the intervening 
years. 

That McKay would attempt something of the sort 
had come to the knowledge of Karrick’s Vermont 
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lawyer, who instructed Arthur T. Johnson, a veteran 
member of the Massachusetts bar, not to enter a gen¬ 
eral appearance in the old Massachusetts case but to 
direct the attention of the Massachusetts court to 
the situation. Johnson as he testified (pp. 36-7) at 
all times followed instructions and maintained a 
special appearance only, at lirst entering no appear¬ 
ance but as a friend of the court asking the McKay 
motion for judgment by default stand over until the 
pending decision came down in Vermont (p. 37). 
The judge directed the matter remain over to await 
the Vermont decision. 

After the Vermont decision Johnson, pursuant to 
instructions to maintain only a special appearance, 
on May 5, 1919, filed a special appearance in the 
Clerk’s oflice (docket entry, p. 12). It read: “In 
the above action I appear specially for James L. 
Karrick for the purpose of moving to dismiss, plead¬ 
ing discharge in bankruptcy, pleading judgment in 
the State of Vermont.” 

On the same day he for Karrick (p. 19) “appear¬ 
ing specially by counsel for the purpose of setting 
up the following matters and without waiving his 
motion to dismiss,” liled (see Davidson Marble Co. 
vs. U. S., 213 U. S. 10; Southern Pac. Co. vs. Arling¬ 
ton Fruit Co., 191 Fed. 101, what was designated an 
answer. It directed the Court’s attention to the 
Colorado bankruptcy proceedings and attached a 
certified copy of Karrick’s discharge in bankruptcy 
(p. 21). It also stated that the identical claim in 
suit had been sued on in Vermont by Trask against 
Karrick and that those proceedings had resulted in 
a judgment in Karrick’s favor because of bank- 
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ruptcy discharge. The paper was signed * ‘By his 
attorney, Arthur T. Johnson, who appears specially 
for the purpose of setting up the above matters by 
way of answer therein and for no other purpose’’ 

(p. 20). 

The same day, May 5, 1919, Johnson in Karrick’s 
name, appearing specially for the purpose, tiled a 
motion (p. 24) that the Massachusetts action “be 
dismissed on a non suit ordered therein by reason of 
the failure of the plaintiffs to prosecute it with due 
diligence.” The paper entitled “Motion of James 
L. Karrick that action be dismissed” was signed 
“By his attorney, Arthur T. Johnson, who appears 
specially for the purpose of filing and urging the 
above motion and for no other purpose.” 

On January 13, 1920, McKay, in Trask’s name, 
filed a paper entitled “Motion to Strike from the 
Files Pleadings Filed by Alleged Counsel for De¬ 
fendants Under Date of May (i, 1919.” The paper 
moved “that all pleadings filed by the defendants 
James L. and Henrietta Brewer Karrick (note: Mrs. 
Karrick is out of the case and all references to suit 
against her may be disregarded) be stricken from 
the files or records in said action.” For causes it 
alleged that it appeared “by the records of this 
court that on or about November 11, 1895, an at¬ 
tachment was made of real estate owned by the de¬ 
fendants in the County of Norfolk, and that on No¬ 
vember 12, 1895, due service was made upon the 
defendants at their usual abode; as certified by 
Deputy Sheriff Abram Paul, under date of Novem¬ 
ber 12, 1895.” 
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“2. That no appearance or answer was made by 
the defendants; that the plaintiffs under the rules 
became entitled to judgment on default and that it 
was the clerk’s duty to make such entry.” 

The paper then set forth certain controversial 
matters (denied in Johnson’s testimony in the trial 
from which the present appeal is taken and McKay 
not appearing as a witness) as to the courts re¬ 
marks when Johnson appeared before it and as to 
the Vermont proceedings and concluded by moving 
the motion to dismiss and the answer be stricken 
from the files and judgment entered forthwith. 

The judge before whom the matter came up 
stated that he noticed (p. 37) the appearance was a 
special one and wanted to know if Johnson would 
appear generally, to which Johnson replied he had 
no authority to appear generally. The judge then 
stated that under a special appearance there was 
no right to set these matters up and for that rea¬ 
son he would not consider them and that he should 
grant the motion to strike from the files and would 
not take evidence under a special appearance. This 
statement by the judge had been made by way of 
interruption when Johnson had attempted to state 
his position. No contention or claim was made by 
McKay that the appearance was a general one nor 
bu the court. No testimony was taken or permitted 
and no opportunity afforded to go into the ques¬ 
tions of the validity of service, the bankruptcy dis¬ 
charge or the Vermont adjudication (p. 37-8), the 
court saying it would not consider matters under a 
special appearance. 
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Johnson saying he had no authority to appear 
generally the Court granted McKay’s motion on 
Trask’s behalf and an order was entered ‘‘that the 
motions filed by the defendants, who appeared spe¬ 
cially for that purpose (Italics ours( are ordered 
stricken from the files.” And further: That “the 
answer of James L. Karrick be stricken from the 
files; and that judgment be entered for the plaintiff 
on the declaration” (p. 29). 

It is from this judgment the present appeal is 
taken. 

It had evidently been noticed that the original 
declaration in the cause never had been signed for 
at the same time, January 29, 1920, a nunc pro tunc 
order was made granting McKay permission to 
sign the declaration on that day (p. 28). 

On February 3,1920, Johnson undertook to except 
to the order striking his papers from the files, the 
exception stating he “has appeared specially for 
the defendants.” 

McKay, on February 7, 1920, moved to strike the 
claim of exceptions from the files or records of the 
cause stating that “Arthur T. Johnson, who makes 
claim of exceptions in behalf of defendants has no 
standing before this Honorable Court as attorney 
of record (Italics ours) as ruled by Mr. Justice 
Braley and confirmed by the judgment entered for 
plaintiff under date of January 29, 1920, as appears 
of record herein.” The Court allowed the motion 
(p. 30). 

Thereafter, the judgment entered having been 
against both Mr. and Mrs. Karrick under identical 
proceedings, a petition for a writ of review of the 
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entry of judgment was filed in the names of both 
of them. In Massachusetts such a writ is a discre¬ 
tionary writ, Evart’s testimony, page 39. The 
judge refused to issue the writ without considera¬ 
tion of the merits of any matters set up against the 
judgment, want of service or jurisdiction, bank¬ 
ruptcy discharge or Vermont adjudication, saying 
taking them all as true he would refuse unless both 
Karricks gave bond to pay any judgment found 
against either. Counsel offered to give a bond on 
behalf of James L. Karrick alone but the judge re¬ 
fused, and when a second petition for review on 
behalf of James L. Karrick alone was filed, refused 
it instantly without opportunity to go into merits 
on any point (p. 40) denied same. 

A bill in equity was filed to enjoin Trask from 
enforcing the judgment and on demurrer (p. 40) 
that there was a remedy at law was dismissed, so 
that at no time in the Massachusetts court was there 
ever any hearing or opportunity of hearing before 
or after judgment as to the validity of the service of 
process, the bankruptcy adjudication or the Ver¬ 
mont adjudication, the court assuming the truth of 
the plaintiffs averment there had been service and 
refusing under special appearance to consider the 
other two matters. 

It took a similar position with respect to Mc¬ 
Kay’s pleadings in the equity suit. McKay filed a 
special appearance for Trask (p. 41) and also him¬ 
self when the equity suit was filed and “without 
waiving his special appearance” filed a demurrer 
in his own and Trask’s behalf (p. 48-9) and “with¬ 
out waiving his special appearance and demurrer” 


*3 


* 


filed an answer to the bill in equity (p. 55). Mc¬ 
Kay had been duly served with process (p. 46-7). 
The court granted a pro confesso (p. 50) for failure 
of either Trask or McKay to appear save specially 
and sua sponte apparently because they w T ere filed 
specially “expunged from the record’’ all Trask and 
McKay’s pleadings and ordered them to answer and 
set the cause down “for a hearing on the merits.” 

Subsequently it permitted present Boston counsel 
for Trask to appear and on his demurrer dismissed 
the bill in equity (p. 52), there being a remedy at 
law. 

Argument. 

The trial court of the District of Columbia 
was of opinion that tlie case was governed wholly 
bv whether there had been anv valid service 
of process on appellee. That if he had been brought 
into court by the substitutionary service of process 
by posting on the door of the Monmouth Street house 
the Massachusetts judgment was valid, and if that 
process were not valid that the Massachusetts judg¬ 
ment was void and the court had been misled into 
entering the void judgment by the return of deputy 
sheriff Paul (p. 14) and the assertion in McKay’s 
motion for judgment by default that as appeared by 
the courts records appellee had been “duly served 
with process, and failed to appear or answ r er.” The 
subsequent proceedings it was of opinion did not 
amount to a voluntary submission to the jurisdiction 
and could not now be held to have such an effect 
since appellant and appellee and the court had all 
so maintained and on such hypothesis, the only one 
legally tenable, the court on appellant’s suggestion 
and approval had refused appellee a hearing on the 
merits of bankruptcy adjudication and Vermont 


adjudication so that appellee was deprived of the 
vital essential of due process of law, an opportu- 
nitv to be heard. It held the Massachusetts court 
correct in refusing to hear appellee on the merits 
under a special appearance, but that the appearance 
could not be a special one to deny appellee a hearing 
and thereafter a general one to sustain a judgment 
without a hearing and without a valid service bring¬ 
ing appellee into court. So that the whole matter 
turned on valid service or no valid service. As 
there was no contradiction as to facts the matter 
was one of law for the court and not of fact for the 


jury. 

The Revised Laws of Massachusetts, Chapter 167, 
Section 2, give its courts “jurisdiction of a transi- 
torv action against one who is not an inhabitant of 
this commonwealth of personal service or an ef¬ 
fectual attachment of property is made within the 
commonwealth.” Section 31 provides: 


“If the summons is not served personally 
on the defendant the original or a copy, as the 
case may be, shall be left at his last avd usual 
place of abode (Italics ours) if he has any 
within the commonwealth known to the 
officer.’’ 


This statute is to be construed with strictness, 
Roberts vs. Anheuser Brewing Assn., 215 Mass. 
341; Gahm vs. Wallace, 206 Mass. 39; Porter vs. 
Prince, 188 Mass. 80. 

Is a house a defendant’s last and usual place of 
abode when he has left 9 months before, the abode 
has been abandoned and the plaintiff making service 
on defendant at the house has evicted defendant 


therefrom and himself taken possession. Can such 
a service support in federal jurisdictions a judg¬ 
ment in personam. Can the return of the sheriff be 
impeached and the judgment inquired intof 

The sufficiency of service under State laws is a 
federal question on which United States courts must 
exercise their own judgment, Grannis vs. Ordean, 
234 U. S. 385; Mech. App. Co. vs. Castleman, 215 
U. S. 437. 

A judgment rendered without jurisdiction or 
otherwise without due process of law is not entitled 
to enforcement under the full faith and credit clause 
of the Constitution; this want of jurisdiction is 
available as a defense to an action on such judg¬ 
ment in a foreign jurisdiction whatever remedy the 
local practice may afford a person against whom 
rendered; so held as to a judgment in personam ren¬ 
dered by a court not having jurisdiction of the per¬ 
son, Wetmore vs. Karrick, 205 U. S. 141, affirming 
25 App. D. C. 415. 

Want of jurisdiction renders a judgment void and 
its invalidity may be shown in any proceeding in 
which it is sought to be enforced and regardless of 
lapse of time, Tenney vs. Taylor, 1 App. D. C. 223; 
Harper vs. Cunningham, 8 App. D. C. 430; U. S. vs. 
West, 34 App. D. C. 12. 

Karrick, whether an inhabitant or a non-inhabi¬ 
tant, and he clearly was the latter, of Massachusetts 
at the time of the attenpted service (Constitution of 
Mass., Ch. 1, Sec. 2), was under no duty to respond 
to the attempted summons and could not be in de¬ 
fault with respect to it in personam; if the attempted 
attachment of his real estate had been an effectual 
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attachment, as it was not since it described no real 
estate as attached and was not even a valid lis pen¬ 
dens, it could have affected only the attached real 
estate (foreclosures had stripped him of all real es¬ 
tate) and could not warrant a judgment in per¬ 
sonam. As said in Webster vs. Reid, 11 Howard 
460, “No person is required to answer in a suit on 
whom process has not been served, or whose prop¬ 
erty has not been attached. The judgments there¬ 
fore are nullities. * * • There was error in the 

district court in overruling the evidence offered by 
the defendant to show that no notice was given by 
publication, as the act requires.’’ 

Harris vs. Hardeman, 14 Howard 303, was a judg¬ 
ment by default entered after a marshal’s return 
“executed on the defendant Hardeman, by leaving a 
true copy at his residence.” The Mississippi stat¬ 
ute provided that “where defendant cannot be found 
it shall be deemed sufficient service of such writ for 
the sheriff to leave a copy thereof with the wife of 
the defendant or some free person above the age of 
16 years, then and there being of the family of the 
defendant, and found at his usual place of abode; or 
to leave a copy thereof at some public place, at the 
dwelling house, or other known place of residence of 
such defendant, he being from home and no such free 
white person being found there willing to receive 
the same.” 

The Supreme Court said: 

“The first proposition is whether the court 
in which the judgment by default was taken 
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ever had jurisdiction as to the defendant so 
as to warrant the judgment entered against 
him by default. * * * It would seem to be a 
legal truism, too palpable to be elucidated by 
argument, that no person can be bound by a 
judgment, or any proceeding conducive there¬ 
to, to which he never was party or privy; that 
no person can be in default with respect to 
that which it never was incumbent upon him 
to fulfill. The court entering such judgment 
by default could have no such jurisdiction 
over the person as to render such personal 
judgment, unless by summons or other pro¬ 
cess the person was legally before it. * * * 
The want of jurisdiction makes it utterly 
void and unavailable for any purpose.” 

It held that to contend the record imports uncon¬ 
trovertible verity and the parties to it cannot be 
heard to impeach it was sophistry and reasoning 
in a circle where the issue was whether the court 
had jurisdiction to make the record it had made by 
reason of the void, not merely voidable, character 
of the judgment and “that the jurisdiction of the 
court rendering a judgment may be inquired into 
when a suit is brought in the courts of another state 
on that judgment/’ It held the Mississippi judg¬ 
ment void for defective service and not merely void¬ 
able. 

See also Williamson vs. Berry, 8 Howard 541, and 
the thoroughly reasonable case of Ferguson vs. 
Crawford, 70 N. Y. 253-7. 

In Thompson vs. Whitman, 18 Wallace 457, and 
Pennoyer vs. Neff, 95 U. S. 714, the court squarely 
held that “the record of a judgment rendered in 
another state may be contradicted as to the facts 
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necessary to give the court jurisdiction against its 
recital of their existence.’’ 

Assuming arguendo only and contrary to the fact 
that there had been an effectual attachment of Kar- 
rick’s real estate would this attachment of property 
authorize the judgment in personam sued on? Sal¬ 
mon Falls Mfg. Co. vs. Midland T. and It. Co., 285 
Fed. 214, was a case wherein an Ohio corporation 
sued a Massachusetts corporation and attached 
property in Ohio on alleged breach of contract. The 
defendant Massachusetts corporation at the opening 
of trial moved the court to limit the scope of the 
hearing to the value of the property attached. The 
request was not passed upon at the time and a gen¬ 
eral verdict for plaintiff resulted in excess of the 
property attached. Held: “The situation, in the 
absence of personal service on defendant or general 
apearance by it, was originally simple. It was 
merely a proceeding in rem; the effect of recovery 
would be merely to subject the attached property to 
the judgment. Whatever the form of the verdict no 
action upon the judgment could be maintained 
either within the jurisdiction of the trial court or 
elsewhere. This rule is fundamental. There having 
been no service of process, the suit never became a 
personal one unless the defendant has appeared 
generally therein. No such appearance was made 
in terms.” 

It held, a matter material to a point hereafter to 
be discussed, that appearance was wholly one of 
intent and that there had been no general appear¬ 
ance. 
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Even in Massachusetts a jurisdictional recital can¬ 
not exclude the truth, Needham vs. Thayer, 147 
Mass. 536. 

Karrick then being under no obligation to appear 
unless lawfully summoned and being at liberty to 
contradict the record that service had been made by 
leaving summons “at their last and usual place of 
abode in this commonwealth, known to me” (Rec., p. 
14) was the summons a valid one to which he must 
respond or be in default. 

It would seem to be immaterial in approaching 
this question to decide whether Karrick was or was 
not an inhabitant of Massachusetts. But, granting 
a state has more legal authority over its own in¬ 
habitants than over non-residents, it would appear 
Karrick, at the time of service in November, was not 
an inhabitant of Massachusetts. Except for a brief 
transient business trip in July, he had not been in 

the commonwealth since January. He would not 
# > * 

have been eligible for ollice, the state constitution’s 
test. His intention was dependent on an uncertain 
element, his health. That was paramount. All in¬ 
tention must vield to and be determined by that exi- 
gent consideration. No amount of intention could 
have altered the fact. “A man’s residence is where 
he dwells with his family. In determining the ques¬ 
tion of residence intention of the parties cannot con¬ 
trol the fact,” Robinson vs. Morrison, 2 App. D. C. 
105. 

Substitute instead of personal service in actions 
purely in personam is a departure from the rule of 
the common law and every reasonable intendment 
is against it, Settlemeier vs. Sullivan, 97 U. S. 444; 
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Godfrey vs. Valentine, 39 Minn. 336. ‘ ‘The inability 
of the officers was not a fact to be inferred, but a 
fact to be affirmatively stated in his return.” 

The return did not state Karrick could not be 
found and this narrow ground alone would have de¬ 
feated valid service, Clark vs. Little, 41 Iowa 497; 
Gardner vs. Small, 17 N. J. L. 162; Richards vs. 
Ladd, 6 Sawyer (LT. S.) 42. 

The return of sheriff Paul was not conclusive and 
was not an averment; the place of service was Kar¬ 
rick’s “last and usual place of abode,” which it 
must have been in order for a valid service in any 
event to have been made at the Monmouth Street 
house and was not conclusive, as said in Tilden vs. 
Johnson, 6 Cushing (Mass.) 354, it merely means 
“known to the officer making the return.” Or, as 
said in Bond vs. Wilson, 8 Kan. "228, “the sheriff 
may not know where is the usual place of resi¬ 
dence.” 

In the circumstances of this case was the Mon¬ 
mouth Street house the “last and usual place of 
abode” of appellee in November, 1895. The reason 
for such a substitute service is the presumption a 
party will return to his home. It would shock a 
sense of reason and justice if it should be found the 
authorities hold the “last and usual place of abode” 
is a place a defendant has not occupied for 8 months 
and of which the plaintiff has taken peaceable ex¬ 
clusive possession. The authorities do not so hold 
but the contrary. 

In Earle vs. McVeigh, 91 U. S. 503, judgment was 
obtained by default under a summons executed by 
posting it as returned “at the front door of his 
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usual place of abode.’’ Defendant had left the 
house six weeks before to go into the Confederate 
army. The Supreme Court held the judgment nul¬ 
lity; that “due notice to defend is essential to the 
jurisdiction of all courts”; that “the want of juris¬ 
diction is a matter that may always be set up 
against a judgment when sought to be enforced”; 
that the house of summons posting “must be his 
usual place of abode, so that, when he returns home 
the copy of the notice posted at the front door will 
operate as notice”; that “it is only on the door of 
his then present residence (at the time of posting) 
where the notice may be posted,” and hence the 
judgment was void. 

Ansbaugh vs. Exchange Bank, 33 Kans. 100, 
“service by leaving a copy of summons at the last 
known place of resident is of no validity to give the 
court jurisdiction over one who is in fact a non¬ 
resident.” 

In Wolf vs. Shenandoah Nat. Bank, 50 N. W. 551, 
a judgment was obtained against an absconding 
husband by leaving a copy of summons with his 
wife who remained on the premises. The court said: 
“One who leaves his home as a fugitive from jus¬ 
tice and never returns cannot be regarded as a resi¬ 
dent of his home, which he left in the occupancy 
of his 'wife.” 

Collins vs. Campbell, 0 How. Pr. (X. Y.) 519, 
substitute service is improper where plaintiff knows 
defendant is without the state. 

Masachusetts decisions have lacked uniformity on 
the foregoing but in Elliott vs. McCormack, 144 
Mass. 10, it held that under the 14th amendment to 
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the federal constitution a judgment in personam 
against a person who is not served personally with 
process within the state is invalid and this was ap¬ 
proved in Lowrie vs. Castle, 193 Mass. 89, so that it 
must be deemed the present law of the state. 

Did Appellef/s Pleadings Stricken From the 
Files and Refused Hearing After Appellee's At¬ 
torney Informed the Court He Had Xo Authority 
to Enter a General Appearance Give the Court 
Jurisdiction to Enter a Default Judgment, None 
Existing Theretofore. 


Appellant contends, as to Johnson’s and Evart’s 
testimonv, that the court below had no authoritv 
to inquire into what proceedings took place in the 
Massachusetts court and that, despite the recital in 
appellant’s motion for judgment for default on the 
ground appellee was “duly served with process and 
failed to appear or answer” and the court’s judg¬ 
ment order recital that appellee’s pleadings were 
stricken from the liles and his exception claim dis¬ 
allowed because filed under a special appearance 
that this court must give the judgment full faith 
and credit and enforce it on the presumption that 
hearing or opportunity to be heard was afforded 
appellee and that this presumption cannot be over¬ 
thrown bv testimonv. 

V * 

Appellant it is respectfully submitted is in error 
in both contentions. We have already demonstrated 
that in the federal courts enforcement of a default, 
judgment will be denied wherever defendant has 
not been served with lawful process and that this 
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failure of service may be shown despite the return 
of process served or a recital of process served in 
the judgment entered. A restriction of attack on the 
judgment to service alone is too narrow a view of 
the constitutional requirement of “due process of 
law.” 

Due process means that arbitrary exercise of 
power is denied and may not be exercised by any 
of the three departments of the government; that 
courts must have jurisdiction before their judg¬ 
ments shall have verity and that the question of 
jurisdiction in all phases is always open to inquiry 
in every court which is asked to enforce a judgment. 
As said in Feruguson vs. Crawford, supra: 

“In the case of a judgment of a court of 
general jurisdiction of a sister state, although 
it is entitled to the benefit of the presumption 
of jurisdiction which exists in favor of a 
judgment of one of our own courts, yet the 
want of jurisdiction may be shown by extrin¬ 
sic evidence, and that even a recital in the 
judgment record that the defendant was 
served with process, or appeared by attorney 
(Italics ours), or any other jurisdictional fact, 
is not conclusive but may be contradicted by 
extrinsic evidence.” 

In many states, page 259, says the court, it is held 
the only remedy is by writ of error or application 
to a court of equity. In other states and in the 
courts of the United States the doctrine would seem 
to be sanctioned that a want of jurisdiction over the 
person or subject-matter may in all cases be shown 
by extrinsic evidence. “Our courts (p. 260) have 
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settled by adjudication in regard to judgments of 
sister states, that the question of jurisdiction may 
be inquired into and a want of jurisdiction over the 
person shown by evidence, and have further decided 
that this may be done even if it involves the con¬ 
tradiction of a recital in the judgment record 

A fortiori if the evidence is consistent with and 
affords the only reasonable explanation consistent 
with law of the judgment record, for the result must 
be the same whether the Johnson and Evarts depo¬ 
sitions be excluded or not. No rational explanation 
in law can be given to appellant’s motion and to the 
court’s order striking from the files all appellee’s 
pleadings and denying appellee an exception there¬ 
to save and except that the court ruled, in accord¬ 
ance with general law, that under a special appear¬ 
ance it would not grant appellee a hearing on any 
matter beyond a hearing as to his right under a 
special appearance to be heard on the merits, which 
contention the court overruled when it struck the 
pleadings from the files. 

Appellee’s counsel under instructions had no 
right, and so informed the court, to submit to the 
jurisdiction of the court and the court so clearly and 
plainly understood being deemed to know the gen¬ 
eral law as to the distinction between general and 
special appearance. The court under the authori¬ 
ties heretofore cited could not compel appellee to 
appear and assent to jurisdiction, if never validly 
served with process. It assumed lawful service had 
been had and entered judgment. But such as¬ 
sumption as shown was an error into which the court 
was misled by its deputy sheriff and appellant. 


The testimony of Johnson & Evarts are in accord 
with the foregoing and in no wise alters, contradicts 
or varies the record. Appellee and the Court itself 
are estopped to claim a hearing on the merits was 
refused under a special appearance and yet that, 
being refused, the jurisdiction of the Court wholly 
lacking at that time can be supported under a then- 
held special appearance now to be given the force 
and effect of a general appearance. Had the Court 
held the pleadings filed constituted a general appear¬ 
ance under the constitution it must have afforded 
Appellee a hearing on the merits. Denial would 
have been denial of due process. Had the Court 
heard the merits of bankruptcy and Vermont adjudi¬ 
cations Appellee perhaps would have been concluded 
to question service of process notwithstanding John¬ 
son’s statement to the Court of his want of author¬ 
ity. The existing proposition that Appellee being 
denied a hearing is nevertheless bound is not debat¬ 
able. Under the peculiar situation and exigency of 
the case, 24 years dormant, Johnson in view of 
Lawrie vs. Castle, supra, was warranted in endeav¬ 
oring as he did without waiver of want of service 
(and a general appearance without lawful service is 
bottomed on waiver of jurisdiction) to call to the 
Court’s attention the fact that in the long interval 
of years matters adverse to the action McKay was 
asking of the Court had occurred, namely, bank¬ 
ruptcy and discharge from the debt sued on and 
adjudication by the courts of a sister State that the 
bankruptcy was a valid one discharging the debt 
sued on. 
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Respect for the Federal law, despite the view 
largely indulged in Massachusetts as to this public- 
policy statute that bankruptcy is not a meritorious 
defense, and observance of the faith and credit re¬ 
quired by the constitution to be given by each State 
to judgments of other states should have caused the 
Massachusetts court sua sponte to inspect the certi¬ 
fied copies of those records and denied judgment as 
on a plea puis darrein continuance. It was obvious 
Appellee desired to rely on and not waive bank¬ 
ruptcy discharge (Boynton vs. Hall, 121 U. S. 457), 
so a presumption of waiver could not be indulged 
and non-effect given the bankruptcy act. The fore¬ 
going is the course counsel believe that under an 
identical situation this court would have taken with 
reference to the Ivarriek pleadings, Eichelberger vs. 
Arlington Building Assn. 52 App. 1). C. 23. 

The Massachusetts court having taken, however, a 
contrary course, it cannot be successfully asserted 
that its judgment is validated and has the force and 
effect of a judgment founded on a lawful service of 
process or a voluntary appearance and a hearing on 
the merits. We have seen that its proceedings are 
open to inquiry. 

Due process requires jurisdiction of the person, 
that the court proceed according to established prin¬ 
ciples of law not everything that a court may do 
having jurisdiction of person and subject-matter 
being such (Windsor vs. McVeigh, 93 U. S. 274; 
Fayerweather vs. Ritch, 195 U. S. 276), and that 
hearing or opportunity to be heard be afforded. The 
present cause, as to striking from the files and 
granting judgment, is as though the court had held 
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Appellee’s pleadings a contempt of the Court and 
stricken them from the files. The meaning of strik¬ 
ing from the files is Appellee would not be heard on 
them. It was for the Court to rule the pleadings 
amounted to a general appearance. If it held them 
a special appearance the court necessarily was re¬ 
mitted and its judgment is now remitted to validity 
of service. If it held them a general appearance it 
had but one constitutional course open, namely, to 
so rule and set the cause down for hearing on the 
pleadings filed, as it later did as the record discloses 
with reference to McKay’s pleadings to Appellee’s 
bill in equity. 

Due process of law is a matter of substance and 
not of form (Simon vs. Craft, 182 l . S. 427). 

In order for there to be due process it is necessary 
there be given opportunity to present evidence and 
to be heard, Hitchcock vs. Smith (.‘D App. 1). C. 


521; Fayerweather vs. Kitcli, supra). If for con¬ 
tempt or any other reason the pleading be stricken 
from the files and default judgment entered there 
is no such opportunity. 

In Hovey vs. Elliott, 1(57 l\ S. 409, the Court on 
the ground the defendant was in contempt struck 
his pleading from the files and granted judgment 
against him. The Supreme Court reversed the judg¬ 
ment and held: “Due process signifies a right to be 
heard in one’s defense. The power of the Court to 
deny a favor to a person in contempt does not in¬ 
clude the power to refuse to a person in contempt 
the right to defend in the principal case on the 
merits. 
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“A decree pro confcsso entered after striking de¬ 
fendant’s answer from the files as a punishment for 
his contempt in refusing to obey an order of the 
Court is void for want of due process of law.” 

A fortiori if the court takes similar action because 
defendant refuses voluntarily to recognize a void 
summons and yet asks the Court to inquire into mat¬ 
ters of judicial record. 

The Supreme Court in the McVeigh case, supra, 
likewise set aside the judgment where the court be¬ 
low would not hear the case and struck pleadings 
from the files because defendant was an enemy Con¬ 
federate soldier. 

Even in Massachusetts appearance to move to dis¬ 
miss specially will not give jurisdiction (Nye vs. 
Luseombe, 38 Mass. 263). 

Graham vs. Spencer, 14 Fed. 603, is another case 
in point in the instant appeal. It was an action on 
judgment in Vermont. Defendant was sued in as¬ 
sumpsit as residing in Massachusetts. The officer’s 
return set out attachment of 800 shares of Rutland 
Railroad stock and service of summons by leaving 
a copy with the railroad company’s officers in Ver¬ 
mont. Appearance was entered of one Converse for 
Spencer and pleas in abatement filed. Converse was 
employed to appear specially and was specifically di¬ 
rected not to appear generally—just as in the instant 
case Johnson informed the Court he was employed 
and in fact so entitled all pleadings and in this re¬ 
spect the instant case is stronger. 

Held: 1. Where a foreign judgment is sued on or 
is set up in bar the party supposed to be bound by it 
may aver and prove even in contradition of the rec- 
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ord any jurisdictional fact appearing therein, as that 
he was not a resident within the territorial jurisdic¬ 
tion of the Court rendering it; that he was not per¬ 
sonally served with process within that jurisdiction 
and that the attorney who appears for him had no 
authority to do so. 

2. An attachment gives no jurisdiction over the 
person; and a law of the State cannot authorize its 
courts to enter judgment against a non-resident not 
served which will be valid even against property 
within the State except such as has been attached 
on mesne process. 

3. The appearance of a non-resident defendant by 
attorney to plead to the jurisdiction of the court 
only, and the withdrawal of such appearance by 
leave of Court is not a submission of defendant’s 
person to the jurisdiction of the Court but leaves the 
case as if there had been no appearance. 

4. A record which shows an apptarance by attor¬ 
ney may be explained by proof that the attorney was 
not authorized to submit defendant to the jurisdic¬ 
tion of the court. 

5. The judgment of the State Court overruling 
the plea to the jurisdiction was not a decision upon 
the question of submission of defendant’s person to 
the jurisdiction so as to make it res judicata. 

The Proceedings Subsequent to Default Judg¬ 
ment Did Not Validate the Void Judgment But 
Was a Protest Against Denial of Constitutional 
Bights and Disregard of the Colorado Federal and 
Vermont State Courts. 
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Before passing to consideration of the effect of 
Karrick’s petitions tor a writ of review and for 
equitable relief in Massachusetts on its State rec¬ 
ords it may be said that in Massachusetts a writ of 

review is a discretionary writ under its decisions 

• 

(Thompson vf. Dickinson, 159 Mass. 210), and stat¬ 
utes, anu that the law court barring a right to grant 
relief the equity court on demurrer simply remits to 
the law courts. While much might be said in criti¬ 
cism of the exercise of a discretion that on a ques¬ 


tion of constitutional right says to one defendant 
you >hail not be heard though you give a bond un¬ 
less the other separate defendant also tiles a bond 
it is unnecessary to the present appeal. 

The Massachusetts court refused to bear appel¬ 
lee, lie lias never had his day in court, the Massa¬ 
chusetts court default judgment was a nullity—void 
not merely voiiable—and nothing but a hearing on 
merits could give any vitality to a Massachusetts de¬ 
cision and then it would be based on the after pro¬ 
ceedings and not oil the nullity. 


Mastin vs. (tiny, 19 Kansas 4t»0. 

Proceedings instituted for the purpose of destroy¬ 
ing, impairing or modifying the force or effect of 
a judgment, >ueh as proceedings to reverse, vacate, 
set aside, declare void, suspend, modify <»r perpetu¬ 
ally enjoin a judgment are direct proceedings. 

A judgment rendered without jurisdiction may 
be impeached in a collateral proceeding but one ren¬ 
dered with jurisdiction may not be impeached col¬ 


laterally. 
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This was a suit in which the return of service said 
“executed on December 15, I860, by leaving a certi¬ 
fied copy at the usual place of residence’’ of said 

J. B. 

The court in a real property action involving title 
to property sold under a judgment obtained on 
above service 

“permitted defendant to impeach said deed, 
judgment and constable’s return, by showing 
that the said return was false, that the said 
♦J. H. B. was not at the time a resident of 
Kansas, that she had no residence in Kansas, 
and was not herself in Kansas, but at that 
time, and for a long time before and after¬ 
ward, she resided and was herself personally 
in the Indian Territory.” 

“A judgment rendered without jurisdiction 
is no judgment at all. A judgment cannot be 
rendered against any person until he has had 
his day in court and he lias had an 
opportunity to be heard. There was no 
finding in this case by the court rendering 
the judgment that said Jane Hicks Brown 
was served with notice or that she was in 
fact a party to the suit; but even a finding to 
that effect could not make any difference, for 
a court cannot make a finding against a per¬ 
son until after the court has obtained juris¬ 
diction of such person.” 

Cloud vs. Pierce City, 86 Mo. 358. 

When judgment has been rendered against a de¬ 
fendant upon insufficient process, and the successor 
of such corporation appears in court and moves, for 
that reason, to set aside the judgment and asks 
leave to plead to plaintiff’s petition, which is de- 
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nied, such action docs not by relation, give juris¬ 
diction where none existed before, nor confer on 
the judgment rendered a retrospective validity. 

Briggs vs. Sneghan, 45 Ind. 15. 

Contesting the damages in an inquest of damages 
after the entry of a void judgment docs not waive 
the error in the invaliditv of the void summons. 


Brooks vs. Bunn, 51 Fed. 139. 

Since Ilarkness vs. Hyde, 98 U. S. 47(i, the fed¬ 
eral courts, at least in cases at law, have not gen¬ 
erally favored the doctrine of waiver of service of 
process by defendant’s appearance to raise objection 
thereto, in whatever form; and this notwithstanding 
his subsequent defense upon the merits of the action, 
after the former objection has been overruled. 


Dorr vs. (Jibbonev, 3 Hughes (U. S.) 382. 

Held, the default judgment on publication was a 
nullity and the judgment void. “Where the juris¬ 
diction is conceded errors or irregularities in pro¬ 
ceedings conducting to the judgment, are subjects 
for connection by appeal or otherwise, and can 
never be used to assail or impeach collaterally such 
judgment. But where jurisdiction is lacking, either 
over the person or property, the judgment is void 
and has no sanction or validity in any court that has 
to pass upon it, though collaterally. 


“Dorr’s motion after judgment to strike 
the cause from the docket did not impart 
validity to an anterior judgment otherwise 
void. 
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“Besides, such motion by counsel for de¬ 
fendant cannot rightfully be construed as an 
appearance of the defendant in ratification or 
approval of illegal proceedings against him. 
On the contrary, if an appearance at all, it is 
by way of protest against the judgment, and 
cannot under any circumstances impart by 
retroaction a validity to it, which it did not 
originally possess.” 

Grav vs. Hawes, 8 Calif. 563. 

One, Norman, entered into an arbitration agree¬ 
ment with one, Cheever, and others, and it was pro¬ 
vided when the award should be made the district 
court should render judgment thereon. After award 
and argument the court rendered judgment. Cheev¬ 
er moved to set it aside for want of jurisdiction of 
his person but was overruled. 

Execution was issued and Cheever’s real estate 
was sold and through conveyances by both sides to 
the litigation arose an ejectment suit. 

The court said: 

“If a party has not been brought into court 
and does not of himself come in and waive the 
necessity of service the judgment is a nullity 
* * *. When the entire record did not 

show that Cheever was brought into court, 
the proof was sufficient to rebut every pre¬ 
sumption in favor of the jurisdiction. The 
statute provides a way in which parties shall 
be brought into court. If that mode is not 
followed they cannot be brought into court in 
any other way. The record must show either 
that the party was summoned in the mode 
provided, or that he appeared in court. 

“The appearance of Cheever in the court 
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after the judgment was rendered and his mo¬ 
tion to set it aside, did not cure the fatal 
defect of a want of jurisdiction. Had the 
court set aside the judgment , and permitted 
him to answer to the merits, a judgment sub¬ 
sequently rendered would have been valid. 
But the appearance of a party for the pur¬ 
pose of objecting to the prior void proceed¬ 
ing, will not cure it.” 

McGuinness vs. McGuinness, 72 N. J. Eq. 381. 

This was a case of divorce without service and 
sequestration of property to enforce the decree. De¬ 
fendant filed a petition attacking its validity, to set 
aside sequestration, vacate the decree and other re¬ 
lief. 

Held: His appearance for this purpose was not a 
general submission to the jurisdiction and did not 
operate to validate the adjudication. Defendant 
4 4 never has had his day in court if a hearing on the 
meritorious question is denied him. * * * In 

order to render jurisdiction complete there must be 
not only the offer of the defendant to submit him¬ 
self to the jurisdiction of the court by praying relief 
from the void judgment upon meritorious grounds 
but also acceptance of the offer on the part of the 
court by a consideration and determination of the 
meritorious question presented/* * • • No leg¬ 

islation of the state can give it life. 

See also Gray vs. Larrimore, 2 Abbott (U. S.) 542; 

Stephens vs. Stephens, 62 Tex. 337; 

Sweeney vs. Tritsch, 151 Ala. 242, 

the court should set aside sua sponte to protect its 
own dignity 
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Stallings vs. Stallings, 127 Ga. 464; 

Cobbey vs. Wright, 23 Nebr. 250; 

Godfrey vs. Valentine, supra; 

Kirk vs. U. S., 124 Fed. 324 (complainant is 
under no obligation to lie still). 

As to the cases cited in appellees brief it may be 
said they are not apposite. They are cases where 
jurisdiction did exist, where a decision on the merits, 
of law or fact, was obtained and of where there be¬ 
ing jurisdiction in one district court the party could 
not after proceedings assert a right to be heard in 
another district court. 

It is submitted there was no error below. 

Respectfully, 

Chas. H. Merillat, 

Chas. A. Keigwin, 
Attorneys for Appellee. 


